The State of Copyright

This book sccks to make an intervention into the ongoing debate about the wope
and intensity of global copyright laws, While mapping out the primary acton in the
context of globalization and the modem political economy of informanon owner-

_ship, the argument is made thar altematives to further expansion of copyright are

necessary. By examining the muldple and competing interess in creating the legal
regime of copyright Law, this book attempts to map the political economy of copy-
right in the information age, critique the concentration of ownership that is intnnsic
in the sawus quo, and provide an asessment of the state of the contemponry global
copyright landscape and its futures. It draws upon the current narmatives of copynght
as produced by corporate, govemnient, and political actors and frames these narmatives 1
language games within a global political project to define how information and culture
will be shared and exchanged in the future. The text problematizes the relationship off
the state to culture, comunents on the global flows of culture, and cntiques the reg-
ulatory apparatus that is in plice to commodify culture and align it with cthe con-
temporary nation-state. In the end, the possibility of non-commodified and more open
futures are explored.

The State of Copyright will be of paricular interest for studens and sholan of
intemational politcal economy, law, political science, anthropology. sociology, cul-
tural studies, library sciences, and communication studies. [t also wall appedl w a
growing popular audience that has raken an interest in the wsues of copynghe.

Debora J. Halbert is an Associate Professor of Political Science at the Univenaty of
Hawai'i at Manoa. She is the author of Imteifecrnal Property in the Informanon Age e
Politics of Expanding Oumership Rights (Quorum, 1999) and Resisnng Intellectual Propern)
(Roudedge, 2005), along with numerous articles on sues related 0 mtellevtual

property.
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The state of culture

; Large corporations, of coune, are blinded by greed. The laws under which they
f operate require it—their sharcholden would revole at anything less. And the polincians
| they have bought off back them, pasing laws giving them the exclusive power w
decide who can nuke copies.

There is no justice in following unjust laws. It's tme w come into the light and, m
the grand tradition of civil diobedience, declire our oppoition to this pavate theft of
public culre,

We need to rke informanon, wherever it is stored, make our copies and share
them with the world. We need to tke stufl that's out of copynght and add e o the
archive. We need to buy secret databases and put them on the Web, We need w0
download scientific joumals and upload them 1w file sharing networks. We need 10
fight for Guerilla Open Access.

With enough of us, around the world, we'll not just send a srong message opponing
the privatization of knowledge—we'll make it a thing of the past. Will you jom us?

Aarun Swanz, “Guenllh Open Acces Mantesto™

For those following copyright and access-to-knowledge (A2K) sues, the death of
i i ' Aaron Swartz came as a heanbreaking and powerful blow. Swarz had been mdicred
i : R _ - by the U.S. federal government under the Camputer Fraud and Abuse Act (CFAA)
]' - . W, ' ' ; for downloading files from the academic database, JSTOR, without suthonzinon.
JSTOR hosts a digital archive of old academic papens in the humamaes, which are of
primary interest only to academics. The “value” to JSTOR s that libranes pay
significant fee for access. The “value™ to academics using the datbase that it makey
research and citation much casier in the fields covered by JSTOR. The “value” 1o
those whose work appears in the database is not moneaary because joumal Jurl‘mn Jdo
not receive compensation from the digital existence of thewr published work = Thus,
“value" here is a complex idea.




2 Introduction

To download the files, Swanz entered an unlocked storage room at the Massa-
chusetts Institute of Technology (MIT) where he tapped into the computer system
and ran a script that allowed him to capture the data.® Over the counse of sc\-:ri:l
days, Swartz acquired millions of JTOR files, His intent was to share these .'.I.CJ-dCII'IIC
articles widely as a political statement that would underscore the existing barriers to
access to knowledge. His motivation was to demonstrate how the walls of the
information age are used to monctize the intellectual work of others at the expense
of the public. i

When identified as the perpetrator, the U.S. federal government charged Swartz
with wire fraud, computer fraud, unlawfully obtaining information from a protected
computer, recklessly damaging a protected computer, aiding and abetting, and crim-
inal forfeiture. For these charges, he faced up to 30 yeans in federal prison.3 To put
the length of this sentence into context,” compare this sentence to the 35 years to
which David Headly was sentenced for helping to plan the attacks in Mumbai,
resulting in over 167 deaths.

One might question how Swanz's “crime™ would justify even the possibility of
such a long sentence, given there was no real harm done. J[STOR did not want to
prosecute and the scope of the “crimie” committed against MIT included entering an
unlocked storage room and wpping into an open and unsecured computer system.”
However, the justice department's agenda included mking computer infractions such
as this one very seriously. In the negotiations that followed the indictment, Swartz
was offered between three and six months in prison if he pled guilty to a felony

offense.® -

While the Justice Department points to the plea bargain that was offered as evi-
dence that it was not overly hanh with Swartz, its public reasonablencss masks the
fact that the “crimes™ for which he was indicted should not have been considered
felonies at all. The fact that these were felony charges 1o begin with was a reason that
Swartz refused the plea. Furthermore, those close to Swanz have a different story to

tell about justice and prosecutorial discretion in this case. As Law professor Lawrence
Lessip puts it

Here is whfm we need a better sense of justice, and shame. For the out-
mageousncss in this story is not just Aaron, It is also the absurdity of the prose-
nu‘::-i: behavior. I_’mm the beginning, the govemment worked as hard as it
_;u:h x “m dun:t::cm what .‘t:n-m did in the most extreme and absurd way.
duu,,,fm e }u,: hu:l l;lmlm."' we were told, was worth “millions of
R mm; :ls; en the sugpestion, that his aim must have been
i gracmm.[c‘:;_nwm wh.n says that there is money to be made
poigendn i TICLES is cither an idiot or 2 liar, It was clear

. YEt our govemment continued 1o push as if it had caughe

the 9/11 terrorists red-handed ?

Introduction 3

the posible penalty for these non-violent, arguably not even illegal acnons v related
to the fact that 2 compurer was involved. Why would a computer make such a dit-
ference? Because infonmation, access to it, and its control are the foundaoons of the new
wealth made passible by the information age. As such, the law has been conbigured
to support this new regulatory regime,

In part, the harsh response is related to Aaron's actions as 4 political subject. Auron’s
shorr manifesto, published online and mirrored in many places, was used by prose-
cutors to demonstrate his “malicious intent™ and justity the extemive penalnes.'”
Swartz was an advocate of free information and had dedicated much of his youny lite
to fostering better access to knowledge, better communication tools, and the possi-
bility of a world where infonnation was unlocked and free. In his manifesto, wnitten
years before Swarntz engaged in what he cansidered to be an act of civil disobedience,
he said that, “sharing sn't immonl—it's a moral imperative. Only those blinded by
greed would refise to ler a friend make a copy.”™"" Swanz, as an advocate for acces
to information, called it a2 monal obligation to resise the prvatization of knowledge, '

Aaron was a threat to the political order of the computer-based world. It is possible
to supgest a depoliticized motivation for the prosecunion of Aaron Swartz—he was
after all, breaking the law, and we live in a system where the rule of law prevails,"?
However, the law is not without politics and is certainly not neutral. Arnguing for the
intent to share academic papers widely as 3 malicious theft demonstrates the power of
those siding with the current balance of capynght to franie and control how aceew to
knowledge will proceed. Ironically, for 2 democracy anywhere i the waorld o
fail to see that such laws limit our freedom, demonstrates how powertul 1 the
ideology of private propenty over infornmation, Freedom of information under the
paradigin in which we find ourelves today is only an ideal if that “freedom™ i
freedom to purchase, concentrate, and own information. ™

The federal prosecution of Aaron Swarnz is an example thae helps reveal how the
nation-state, as the entity with palice power, is used to construct a global enforve-
ment regime for the protection of intellecrual property (IP). Instead of evil cases
brought by private actors, increasingly xpayer dollans are now used w entoree
criminal laws against property theft in intellectual property. The series of Laws lobbied
for and successfully promulgated by the culture and content industries ar nanonal and
global levels demonstrate the success of an intellectual property paradizm that
increasingly controls information and culture and permits shanng only under the
auspices of the limited transfer of a private property right. The sate of copynght Liw
today is imporrant because these political banles will define the scope at ownenbip.
sharing, and culture well into the future.

Aaron Swartz's story is not only a moment of concem but abo otfers hope that the
battle over access to knowledge in the inforination age hus noc yer been line bur hay
rather just been engaged. There are now those around the world who have woken up
to the fact that the institutional frmeworks for the mtomunon age wt i monon
during the 1980s and 1990s are worth resisung. There are now actvie around the
globe who have aligned against the efforts 1w further expand mtellectual propert
protection, as the global protests agamst the Ano-Counterteiting. Trade Agreenmient
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(ACTA), the U.S. protests against the Stop Online Piracy Act, and the growing number
of voices wishing to see changes in IP policy, from software patents to geographical
indications, demonstrate. Furthermore, the tactics of pro-intellectual property forces are
more visible today to the general public than at any dme in the past because content
industries have tumed against their fans and consunters to protect their properny.
Not all within a given nation-state will embrace the pro-intellectual propeny
policy position that may be required to join intemational tmade regimes and is gen-
crally embraced by govemnments, States themselves are fractured and diverse entities
where one branch may have a different ser of intellecrual property-related goals that
contradict other parts of the state apparatus. However, what is imporant to note here
is that the general majectory globally is towards more property protection and the
underlying assumption upon which policy is made is that more protection is a good
thing. The US. federal govemment has led the way in ratcheting up protection of
intellectual property. It has done so both domestically and intemationally and thus is
the starting point for any analysis of global intellectual property law. The United
Sates has Ied the way, but other countries have implemented their own versions of
anti-sharing. Most controversial are the “three-strikes” laws that can be found in
France, New Zealand, and South Korea, among other places.'®
Pro-intellectual property interests have used thie state o establish a legal regime
that has moved well beyond the protection of copyrights, patents, trademarks, and
other types of abstractions as a limited monopoly balanced against a public interest, to
protecting these abstractions as a form of propenty to which an original owner
must be g-ivm \-ilrt.ually absolute rights. In doing so, the state becomes an advocate
::;aﬂs:‘:u:i:i:;huml. cconomy of intellectual property that has mmifications for the
onmation, access to knowledge, and the fiture of innovation. Intel-

lccm;! property has always been, but has now more visibly become, an issue of social
justice.

The global political economy of information ownership

&g'z;ugl: h:;clu: bc:nrmnmmudy succ;:xsful 33 2 wol to defend past acts of crea-
- :nmp nt (and future) u:_ml'omunum and appropriations. It has also become
excellent ool for mnctnmn:ghmmnhip of this abstract property, the vast
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TNCs are unified by the belief they will all do better in 1 world where stater
and citizens have embraced an ideology that favors hyper-strong intellecrual
propenty rights (IPR) because that ideology enables those TNCs to invest in
tumning knowledge from a public good into a private good and to set the tenns
of access to it.'®

As Drahos makes clear, intellectual property has functioned as a de facto global con-
sensus, one that is often challenged, but remains grounded in the intemanonal
impetus towards neoliberalism."” The glabal narmative produced to justify ongomg
neoliberal cfforts aligns around a discourse of “the information society,™™ which
further justifies the concentration of a type of knowledge production, govemed by
intellectual property laws,

The concept of globalization is an essential frame for undestanding intellectual
property debates. Globalization can manifest iself in many ways, bur contemparary
globalization can be undenstood “as a ser of social processes thar are thoughe
transform our presens social condition into one of globality,” according to Manfred
Steger.?* Globalization creates new and overlapping social nerworks that “overcome
traditional political, economic, cultural, and geographical boundaries.”* These net-
works mark an “expansion and stretching of social relations, activities, and nter-

dependencies,” while also creating “an intemsification and acceleration of socual
exchanges and activities."* These undentandings of globalization are exempliticd by
economic and cultural exchanges across the boundanies of the sate.

Those secking to enhance intellectual property protection align best with the rules
and concept of neoliberal globalization. Neoliberal globalization has soughe 1o con-
nect the world through made agreements and the free trade of commercual goods,
culminating in the creation of the World Trade Organization (WTO), of which
protection of intellectual property is an integral pare.®* Often undentood as mon-
vated by lrge transnational corporations and the nation-states that support them,
those who study the evolution of intermational agreements govermning intellectual
property have argued that this ideological set of values is the pnmary impenus behmid
the expansion of intellectual property at the global level** This model has resulted
efforts to transform the public domain into commedities and plices prunary value on
private ownership instead of public ownenhip of all commercial as well 2 publhe
goods. The result is that access to knowledge becomes an activist stance ™" Contnued
expansion of intellectual property protection is the goal of advocates tor this model,
which they claim is ded to economic development for all.

In contrast to the neoliberal actors who wish to expand mtellecnual pruperty protec-
tion, the second globalized idcological pasinen relevant here 15 based upun the desire
to sce information circulate more freely without the bamen of the nanon-state or the
control of industrial giants interfering in a significant way. The global cnugue ol
intellectual property focuses heavily on issues of development, clunung thar devel-
opment is actually hindered by strong intellectual property Laws. Those who advocate
for reduced intellectual property protection, and for 3 stronger semse of public use,
especially when it comes to p.ucnml medicmes, embrace the more nunnnabis
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approach to intellectual property. Some scholars go so far as to advocate for the
elimination of intellectual property, especially copyrights, as we know them, but most
simply seck more flexibility in the law, especially for the global South.”

Development in this model is possible only with far freer access to knowledge,
technology, and culture than that made possible under the strict regulatory structures
of cument intellectual property laws. Many defending the existing regulations,
including the Agreement on Trade Related Aspects of Intellectual Property Righes
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(TRIPS), claim that the law as it currently stands includes adequate safeguards of the
public domain, public health, and local desires to have flexibility in intellectual
property laws, but advocates for more minimal standards of protection believe that
TRIPS has gone too far and imposes too great a cost on the glabal South. While
those secking to maximize intellecrual property angue that innovation only occurs if
?'ou allow the innovator to own and control the results, thase who seck to minimize
uur.ll:mu! property protection claim that inspiration and innovation emerges from a
far ﬁ-m- circulation of ideas, and that intellectual property is part of a larger global
political cconomy that merely entrenches the inequalities of the status qua and
exacerbates them into the future,

These tensions—to imaximize protection and control and to limit protection and con-
tm!—an:. what makes it nccessary to analyze intellecrual property debates along global
u'ajm'un.n. The network of nation-states, civil saciety actors, non-governmental
onganizations (N(_SO!}, and industry representatives aligning with either side of the
debate do not casily fit conventional intemational relations models. It is tempting to try
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While the U.S. government, for example, has been a prunary actor mternanonally
in sceking expansive intellectual property nights, numerous NGOs with ongms w the
United Sates or strong advocacy nerworks in the United States have actively toughe
these expansive efforts. Jamies Love's Knowledge Ecology Intemarional (KEI) s an
excellent example of why it is imporant w think beyond the nanon-stare and
understand the far more complex global relations that exist.™ KEI has offices in
Washington, DC and Geneva and, as an intemational NGO, has been instrumental
in convincing WIPO to focus on development issues. While bom a3 an Amencan
consumer-based advocacy group, it has mnsformed into a global network o reus
the overexpansion of intellectual property rights. How might one locate such an
organization in the bipolar narmative of nation-states? Rather, this organization,
funded by donations and grano, and based in the developed world, clearly stands up
for issues that the US. government does not, and will not, advocate for.

It is far more likely that KEI will find support from nation-sates such as India and
Brazil, both of whom have lobbied for more Hexibility in patens on life-aving
medicines and have sought to resist the expansive namatives of intellectual property in
the context of development. Thus, member saates, groups such as KEL, and acuvists
were crucial in establishing the development agenda at WIPO, but would have met
with opposition from other member states, as well a3 industry groups.™ U.S. cinzens
and the U.S. government may have found themselves on opposite sides of the
development agenda debates, but then so might the ciazens and govemments of
other countries at the tble. Obviousy, while the Norh/South divide reganding
development and IP is a stark and clear one, it is also the case that many developing
countries have strong 1P advocates among their business elites and their lawyers, and
in their intellectual propery offices. The fact that vintually all nations are members of
WIPO and have signed TIPS suggests at the very least that intemational leginnuacy
can be tied to a state’s efforts to sit at the @ble in the inportant intemational forums.
Thus, while populations across the globe—both inside and ouside the developed
world—may continue 1o engage in what industry actors call piracy, their govenment
officials may support the more expansive model of intellectual property protection as
required by intemational Law.

Even those advocating for different lengths of protection may change over ame, nuking
the possibility of sable categories even more complex. Mathew David msighutully
identifics an “aging effect” within intellecrual property systems that is apphcable here.
This aging affect demonstrates that younger creators rely upon a public doman, but.
as they age into ownesship of 1P rights themselves, they begm to seck soonger pro-
tection of their past creative work from athers secking to build vpon . This aung
process applies equally well to individuals as it does 1o states. In Dawd’s wonds:

The young require a creative comumons, where the old all tor “closure’ Thi
can be seen as societies develop, as individuals move through therr careen s
authors and/or inventors, as new creative media emerge from older tomm, and
as tastes, styles and genres emerge within anntic ticlds. The most jealow pro-
tectors of intellectual property today—whether thew be e, mdivadials,
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corporations and their representatives, and/or established field representatives—
only emerged as a result of their previous success in profiting from yesterday's
creative commons, often in the face of accusations of piracy or in conditions
where intellectual propenty (here-after 1P) law did not exist or was evaded ™

David's analysis of how the same entity—be it an individual or a state—can advocate
for a different level of rghts at different stapes of development makes it casier to see
which types of interests can be and are protected by assorted levels of intellectual
property protection.

For example, relaxed biws that allow for more sharing are designed to help the
“ym_mgtr“ ficlds of innovation (think about the early computer software years where
s!unng was the nomm). More restrictive laws help solidify control over the markets.
f&x this point, we have reached a stage of significant control internationally. I is
important to stake out the ideological pressures impacting the legal realm of intel-
Icc:mlzl property and then discuss the cross-cutting complexities that do not map onto
:lmnng namatives of North versus South, state versus NGOs, transnational corpora-
tions versus local businesses, or activists versus lobbyists.

Given !he_ complexities of alliances, resistances, and advocacy positions that tend
towards maximizing or limiting protection, the global debate over intellectual property
can be better understood through examining the complex nerworks of states, industry
:hcmu. NGOs, and of course the flow of culture itself rather than focusing solely on
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asumption thar it leads the way in the creative industnes and innovaton and the
reality of who owns innovaton. U.S. domestic and foreign policy, a5 will be dewen-
bed in the next two chapters, is designed around the asumption that Amencan
ingenuity must be protected globally. However, the globalized world m which we
live imeans that in fact behind the veneer of American global cultuirml hegemony liesa far
more complicated story of ownership and one that suggess that the U.S. government
may be supporting the interests of corporate conglomerates howsed oumide the
United States at the expense of its own citizens.” Gemun citizen Leo Kirch. for
example, is one of the ownen of the biggest collection of copyngheed television
shows and films, which he purchased from Columbia, Parmount, and Unsveral ™ What
goes as American is really owned globally withour allegiance to any natonal culture.

Concentration is considerable.” In music, the “big five” is now the “big tour,”
which together own 75 percent of the world's music.™ In publishing, six primary
entitics control virmually all scholady publications, and non-academic publications
have alko become increasingly concentrated.”” The American movie industry s
dominated by six movie studios, which control virtually all movie producoon m the
United States.*! When Ted Tumer purchased MGM, not for its tangible assens, bur
for copyrighr control over its film library, he came into the possession of over J,010)
titles,*' As Paul Goldstein pus it, “now Tumer—not the writen or producen or
directors, let alone MGM—controlled the copyrights in all those movies.™*

The production and distibution of news, from newspapers to television to rmdio, have
been highly concentrated, with entire media markers often served by a ungle cor-
pontion.** Americans have long lived under the mythology that they have a free press,
but it is a system so concentrated in tenms of media monopoly as to undermune the very
idea of freedom, and this is the system that is exported globally.** Finally, the dom-
ination of Microsoft and the failed anti-trust ctfores of the Clinton Adminstnnon
demonstrate the power of centmalized copyright control over everything from sottware
to intemet browsers. While Google sill advocates for the free exchange of intormu-
ton, Google’s increasing control over digital copies and cloud-based knowledge
supgrest it too may become an advocate for more copynight liws at some point in the future
Copyright Law is designed to protect the products of this industnal complex within a
legal system where an adequate defense against copyright infnngement s well beyond the
reach of virually everyone, rich and poor alike, especially when lined up aganne the
corporate attomey's of these global monopolies. These trends have been renurked
upon and described in great demil by an enonous number of excellent scholam.®?

The larger questions regarding this corporate concentranon and ownership have to
do with the democratic role that culture plays and the opportunine nude availible
for future culrural production within this system of ownershup. Dill Ivey sunn up
these questions well:

Is our right to cultural heritage fulfilled if we're allowed o buy our way
access to the past? Does it make 2 ditference that our tannlar mage ot JER Jron

part of a glabal archive of more than 10 inillion mges explomed for prone by

a super-mogul of the computer software industry? Should the public see wonn
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images from our nation's past only if an author, magazine publisher, or televi-
sion producer pays a price set by the marketplace and enforced by companies
that control copyrighted heritage? In a hundred-year-old ars system defined by
an unfettered marketplace, tension between culture as asset and culture as fieri-
tage is inevitable, Dut when a company makes available only what it thinks will
sell and then demands the maximum payment possible, the public interest is
not well served. **

The political economy of culture as intellectual property is important to under-
stand because concermns abour cultural heriage, cultural creation, and democratic
processes surrounding access and owneship are real when the predominant global
model of protection is via private property rights and corporate control.

While globalization is a central interpretive device for undesstanding intellectual
propenty, Aaron Swartz's case should remind us that a focus on globalization should
not discount the continued role of the state in enforcing the law and imposing dis-
ciplinary punishments on those secking an alemative world. As Mittelman argues,
“the state does not remain idle. Those who hold the reins of power try to adjust by
accommodating global Aows and tuming them to national and local advantge."¥
While additional configurations of power via global cities and transnational neoworks
may challenge the hegemony of the nation-state system, “nation-states have reqined
control over education, infrastructure, and, most imporanty, population move-
ments.™® As a result, the state remains relevant in the construction of national cul-
wral policies and control over populations residing within their borders. As scholar
]-_tan-Fmam'u ﬂu‘ym points out, the death of the state has been announced numerous
;:::; ;n;n::rﬁ !:u :nn[:;:, a :‘::.)':r despite p:i\'ati.nti:‘m and liberalizing efforts.®”

: produce the modem nation-state. As Dayart argues:

Hliunrially. the-m\’cr:ignty of the nation-state was actually the product of the
whole set of relations berween states and the constraings that bore down on the Larter.
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The state creates national identities based upon notions of cultural authenney
expressed by the people of the nation as a unified people. Temtonal clums of
sovercignty arc contingent on protection of “a people™ and these peaple are uniced
through a narmative that deseribes their culture as a unique one to that nanon. The
national border is used by the madem state to establish cultural uniquencss and soli-
dify its legitimacy over its people. This uniqueness extends to language, music, dince,
art, theatre, and everyday practices such as dress, food, housing construction, and the
other fundameneals of everyday life. The state sceks to preserve “a way of life™ that 1
articulated as unique against the infusion of ideas from outside thar may lead o0
contamination, difference, and challenges to tradition. These efforts to retain a “pure”
national culture continue to exist even as the citics of the world become increasngly
cosmopolitan, and virtually all scates must deal with multi-ethnic, racial, and cultunal
divensity within their bonders. In addition to its role in building the legal and eco-
nomic famework within which the exchange of cultural flows oceuns and nundacing
specific politically acceptable constraing on expression reganding what can and cannot
be said, the link between the state and culture also includes nationalistic expressions
of alignment with the sate and solidifies the stre’s leginmacy. In many cases, the
state actively supponts culture through granes and awands, thus helping to develop a
national culture and national consciousness.

Thus, the contnued role of the state remains important in the context of culture
and the law. It is through the application of the liw via the frame of copynghr char
control over expression is made possible. Only because the state retains the abihry
enforce the law can these laws, genenlly made to protect only the economic value of
creative work within a system of corporate ownenhip, be enforced. The state con-
tinues to enforce these laws despite the fact that people all over the world do not see
the property-based logic behind modem copyright law and instead undentand how
crucial and enlivening it is to share, appropriate, rework, and fuse the creanve.

The political cconomy of information ownenship is relatively strghtforwand o
view and the data only continue to point towards even more concentraton m the
future. The role of the nation-state within a globalized world is less stmightforward,
but the state's effons to align itself with culture and protect natonal culoure 1 2
commodity in the intemational sphere assure that it remains a central unir of analyss
even when any given sate may resist the “one-size-fis-all” meellecrual property
mandates of the intemnational [P regime. However, the clear-cumng agenda that can
be tmacked domestically and internadonally is the effort 1o push towands greacer
intellectual property protection and the efforts by those across the globe to rew thin
push. Thus, it is worth eliborating on what is meant by copynght nuxialsan and
why the term itself renains relevant despite the obvious complexines n the gobal
context of intellectual property rights debates.

Copyright maximalism

Paul Galdstein in his influential 1994 {reprnted m 2003) book, Copyneie’s Hignog
From Gutienbery to the Celestial Jukebux, provides 1 detnled histony of the ampact thae
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technology has had on the evolution of copyright law. The forces arguing for greater
or lesser protection tend to converge around cach new technology that breaks con-
tent free from its rangible constraints (the printing press, the photocopy machine, the
computer). Goldstein angues that efforts to free content must be addressed relatively
quickly or clse as “habits of free use proliferate, the prospects for didodging them
diminish.”"* For Goldstein, those secking free access tend to gain the upper hand, at
least periodically. He believes an inevitable adjustment towands less protecton is
likely in an effort to comect for the controversies caused by stronger protection.>?
Goldstein's work is helpful because, while he supports a strong and robust intellectual
property system, what is more important according to Goldstein is a stable system. As
an advocate for a stable system, Goldstein is concerned about the insability that has
become central to the legal process as it has become politicized. Patents, for example,
pit big pharma against the technology and electronics industry, where the one secks
out maximum protection while the other needs only limited protection, creating
uncerminty for all players.

Goldstein's attempt at balancing is ofien seen as the middle of the copyright
advocacy spectum. He provides no underlying critique of the system as one would
find with the activists, but at the same time there is an acknowledgement that the
system might go too far, at least in the context of some industries, Such a balance is not
present in the arguments made for maximizing protection. The primary advocates for
a cup?'right maximalist position are corporate voices. These political actors pay little
attention to the origins of creativity, but instead lobby ta create a regime designed to
protect thc' products of creativity for those who own the copyright. As the con-
centration in copyright ownership above suggests, it is not the cultural producers
i::u:l“ve: I\:l::l own these ngl:t.s, but the corporations .tlm acqnfin: them. Naming is

') P fl mave and naming these actors as copyright maximalists is designed 1o
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property protection, they at the very least want to preserve the status quo and thus
resist efforts to enhance access to creative work that may weaken current laws. To
put it into a global context, political scientist Suan Sell defines 1P maximualism as
an effort to “strengthen Intellectual Property protections to the maximum amount
possible, to protect private monopoly interesss, in disregand of any human cose,
such as the millions who die from too expensive 1P-protected medecines.™” An
important source of intellectual property nuximalist arguments comes from mdusery
repors. However, to a disturbing degree, govemment repors and public com-
ments about the role that intellectual property plays reflect 2 maximalise posinion
as well™

As with any legal advocacy struggle, debates over intellectual properry wall duft as
the law changes to reflect a ditferent set of asumptions and values. Advocates for
copyright maxinualism and/or minimalism can be found defending a given position
for numecrous complex reasons, and positions may shift over tme and depending
upon standpaint, as suggested by Matthew David's aging affect. The current state of
academic scholarship, for example, falls clearly on the side that too much protection
has been extended. More than at any time in the past, copyright has become a subject
of mainstream debate, having moved from its primarily legal disciplinary home to
becomie the subject of criique in disciplines ranging from political science, sociology,
anthropology, computer science, theater, and much more. What is being mapped 1n
both this Introduction and the book as a whole is the nature of the linguage game
that is intellectual property politics.

The language game of intellectual property politics

Politics has long been understood as a power game."! Efforns to enhance intellectual
property protection globally cermuinly fit well within an analysts of politics as a power
game that has enomous benefiss for those who can esablish whar amounts t pro-
tectionist rules.™? Each negotiation, choice, and action is a move m this power game.
Each public statement, argument, and testimony is designed to achieve a ol of
some kind. Each book written makes a contribution to the game. Any given push to
shift the tnjectory of current policy will mke enomous effort, but it does remamn
possible to shift the tjectory. The power game is stacked, bur thar does not mean
that anyone is without power; it simply nieans that how one influences the game
must be stategically approached.

Jean-Francois Lyotard in his prescient 1979 monograph The Postmodern: Conidition:
A Report on Knowledge, outlines the way in which the Linguage game trame our
political actions. He states that the modem condition has “aleered the game nules for
science, literature, and the ares.™® Thar alered state includes the expectanon tha the
nature of knowledge transmission will be undestood as 3 commodiey and rthat
“knowledge is and will be produced in onder to be sold, 1ts and wall be consumed m
order to be valorized in a new production: i both e, the goal 15 exchange B
Knowicdgc becomices pant of “the pruducu\'c capaciy of the nanon-state.™" Thy »

where a new political economy of mfomunon bepns.
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To Lyotard, the frame of the industrial world where knowledge itself is a com-
modity is the linguage game we now find oursclves playing. Each actor in the game
phays by a set of rules, which includes fist and foremost that, *to speak is to fight.”
Playing the game involves speech acts that may or may not be played to “win,” but
arc at the very least tactical mancuvers on the part of the plyens. Some of these
moves may be made simply to play, to invent, or to communicate, but they all seck
to alter the trjectory of the game iself* The second principle is that, “the obser-
vable social band is composed of language ‘moves.™"” We are all every day engaged
in any number of Linguage games—it structures our social reality. Thus, our language
and positionality in any given game tics us to the other plyers.

Lyotard argues that each “node” (individual) in the linguage game provides the
individual with at least 2 minimal power over the system as a whale.*® However, 1o
gain power in a language game, one must seck to make an unexpected counter-
move.”” These moves and countermoves constitute the political struggle of the
postmodem information age and speak to the political economy of information. The
condition of the game is one where access to data is controlled by experts and man-
aged by clites.™ However, as Lyotard concludes, computerization and full access to
information are prerequisites for the creation of a just society. He states:

We are finally in a position to understand how the computerization of socicty
affects this problematic. It could become the “dream” instrument for control-
ling and regulating the market system, extended to include knowledge itself
_aml govemed exclusively by the performativity principle. In that case, it would
incvitably involve the use of temror, But it could also aid groups discussing
mtt::prcsctiptim by supplying them with the information they usually lack for
making knowledgeable decisions. The line to follow for computerization to
take the second of these two paths s, in principle, quite simple: give the public
- Jree aeess to the memory and data banks [emphasis mine].”!

Wl_mile the language is dated, the intent is the
th::d wod(.l requires free and open aceess v
L:-::I:l':v:, zt:::jld in l;nkking his notion of the “small story” with “new media."
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and minimizing the scope of l;l:‘l:u::;:ﬁ: & “d,.“d“:j’“‘“ for both maximalizing
Fthe line that will be dﬂ“‘n. The cxis-
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they are created and distributed—the focus is on commercul culture trgered tor
consumption,

Copyright law might define the scope of how ereanivity can proceed, but in dong
so it provides not only a frame for cultural creativity bur abso the limits of that erea-
tivity. [t is a prison in that the law limins the possibilities by concealing altermatives or
rendering them illegal and our of bounds. It is a prison in thar the state v used 0
construct deviance, eniminality, and bad behavior as attached 1o those who don't
follow the rules as they are currenty wntten, while ignoring thar these nuley are
anything but neutral. As a prison, it actempes to limit our cultural innovanon to what
can be privately owned and controlled. For the most part, every move in the game 1s
already circumscribed by the boundaries of the law. A strategic move can be made
within the bounds of the law or, if possible, the laws themselves and the socul
structures they ereate must be changed. The emergence of political acuviss around
intellectual property suggests that ane of the goals is to change these very laws and
thus the nules of the game.

Intellectual property law as a frame and prison establishes the political economy of

contemporary cultural production and exchange. The concentration of informanion
under the guise of intellectual property is the frame within which we now live and
sets the stage for the linguage games deployed by the myriad actors involved m 1o
moves and countermoves. Lobbyiss, academics, scientists, politicians, policynuken,
musicians, private onganizations, activists, author, artists, corporations, and individuals
caught in the webs created by legal regimes of intellectual property are engaged
this game to establish the rules of the informanon age.

Aaron Swarz played a move in the game when he commutted an act of cval dis-
obedience leading to his indictment—an act of resistance in an etfort to make a pouns
about the game inclf. The full power of the state was brought to bear upon his

move: yet another move. Such an action both demonstrates thar the state selt’

remains a relevant player in the globalized world of information flows because 1t can
use the force of criminal Law to muake an example. Furthenmore, the wate’s acnons
help to identify and mark people committing such “crumes™ as devant and hapetully
in the process curb the behavior of others who may be tempred 0 make vinular
moves, Moves within the game are taken undentanding these limies and frames.

Anonymous, the anarchist-inspired hacker group, played their own move when
they quickly responded to his death by issuing a rallying cry and hacking meo the U S,
Sentencing Commission’s website.” Anonymous recogmized and nude visible what
they saw as the zero-sum game of global intellectual property politics. Theur ctfom
resist the contemporary framing of global intellectual property Liw place themn tinnly
on the side of the deviant, an anti-statist, anarchist cyberpunk approach thar sugpen
that many players recognize not only the walls of the game, bur are tying 1o break
through them. The existence of a politicized hacker group chat has a3 1y enemy the
nation-state and its use of technology o cnminabize nfonmaton s 165 tanget marks
yet another move in the power game that is mtellecnual prupercy puline,

The politicization of intellectual property and ingeniet treedom did not begim warh

Swarez and does not end with him.”™ Other high-prutile efforn 1o nonn globul
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behavior to fit the rules of the content owners include the rid on MegaUpload
owner, Kim DotCom's home.™ In a case that implicates the global nature of intel-
lectual propenty, the U.S. government with the help of the New Zealand police
rided DotCom's homie (who is hinselfa Gennan citizen and New Zealand resident),
confiscated his computers, froze his assers, and indicted him in U.S. federal court, As
a result of this global intellectual property swat team approach, DotCom has emerged
as an unlikely political activist. He sces his file-sharing work as political and has made a
direct link between the government's case against him, the concentration of owner-
ship on the intemet, ACTA, and the face of the global future of information shar-
ing.” Kim DotCom's MegaUpload was itself a move in the game, his arrest was one
countermove, and, since legal proceedings have begun, he has rolled out a new file-
sharing service that will make it even hander for the govemments of the world to
control the way infonmation changes hands,

These moves and countermoves at the micro and macro levels of political discourse
are what this book hopes to render more visible. The goal is not to ereate a black and
white analysis of the complexitics of global intellectual property politics. The goal is
to make visible the complexity of the global debate and its ideological trajectories, to
demonstrate the flows and shifting allegiances between individuals, states, and cul-
wures, and to highlight how problematic the law can be for most actors ouwside the
corporate elite. The goal is to make a move in the language game of intellectual

property politics towards greater access, more freedom, enhanced opportunitics for
sharing, and social justice,

Chapter overview

H;;,pm'g in mind the linguage games of copyright maximalism and the globalization
:, a: m“:,wmﬂu :mpcny debate, this blook investigates the relationship of the state
ey : the :n.tm of' a globalized flow of culture as 2 commodity. Given
g wq:n : :; nnglrh interaction bctw.ccn culture, the state, and the law, this book
. ute to the debate by l.ookmg specifically at the narmatives produced by
:h.'-u;c and :.Bomtcd actors when it comes 1o copyright law,

oo m;;:g:n:u;z:nl:r:d namative, the second chapter establishes the status quo of
NG '; position by I'oc'uung on the United States as the leading
el 1 e E:mn{t._ The United States is the starting point for an intel-

roperty maximalist position that has gone global, American policymakers and

ey . nt of the effort to have their versi f
p}mght W extend to the entire world. Thus, what the United States do;::[:;r:s

tonstrate how closely
» Protection of stronger
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intellecrual property rights transcends American polincal ideology, and this protecnon
has remmained stable in its endosement of a copyright maxinualist position over the past
40 yean. However, the chapter ends by suggresting that there are fractures appeanng
and the United States may find iself sanding alone at some poine in the near funure.

The thind chapter builds on the second to follow the lainguage game of intellectual
property piracy as articulared by both governmient and private agencies. The linguage
of piracy has continued to evolve over the past few decades froin being a problem of
trade to now being undenstood as a serious threat pased by onganized crime and ter-
rorists. That piracy of CDs and DVIs is now climed by some to be a dnver of
terrorist activity sugpests one of the ways in which the state justifies in ngorous
intervention into the termtory of intellectual property and shifts enforcement of the
law from primarily an issue of civil litigation to one of cnminal hitiganon. Thus, the
state further manages its borders and secks to pass laws that can halt the tlow of
pirated goods from nation to naton, now in the name of economic and national
sccurnty.

After painting a picture of the status quo in ternms of intellectual property Liw, the
fourth chapter looks at the nexus berween the wate and creativiry. National cultures
take place within the context of the circulation of corporate cultural products glob-
ally. Such circulation has created a world of much more complex cultunl wennnes
that problematize nation-building efforts while at the same tme concentratng the
products of knowledge and culture as commodities. This chapter angues that culoure
is often used ideologically and, in the case of the Cold War, the very underlying
message of the free flow of information was part of a cultural agenda articulated by
the United States to make the world safe for American cultural products. As 1 resule,
copyright did not always play a front seat in the public discourse over culture when
the goal was to share culture globally in order to win the hearts of people everywhere
to the Western way. This chapter also suggests that even a state such as the United
States thar advocates for the strongest protection possible, has muluple stratepne goab,
some of which do not align with the contemporary emphasis placed on the protec-
tion of intellectual property. Thus, the weaving of culture, nanomahry, intellecrual
property, and foreign relations are the heart of this chaprer.

Chapter 5 shifts gears to investigate how the global How of ideas mnscends mnter-
national legal structures and national discounses of cultural authentary. This chaprer
takes up the possibility of hybridity across national boundaries and the mplcanions of
cultural sharing for the idea of authenticity. The state and the regubitory practices
of copyright cannot control the sources of inspiration despite the tact thar con-
temporary copyright law prohibits transformative works without authonzanon. A
predominant theme throughout this chapter is the challenge of the authenne—whae
makes something nationally authentic? This chapter secks to puzzle through the
question of authenticity in relation o cultural protecnon, globalizanon, and the
nation-state. Furthermore, it highlighes how the copynght muximalst poston hay
closed off the posibility of inspiration i way3 that would have precluded some ot the
great are of the past, or at the very least urpgeted armo wch 1 Preaso s pinas

instead of artistic geniuses.
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Chapter 6 will go “below” the state 10 investigate the important challenge of
indigenous culture and knowledge to copyright regimes and to stte sovercignty
itself. As indigenous and aboriginal peoples have come to recognize the importance
of intellectual property battles in relation to their culture and knowledge, they have
mounted a varicty of challenges to copyright law and the role of state and national
ongnizations in supporting the law, as well as developed a sedes of arguments
regarding their cultural heritage as it might relate to property rghts, This chaprer will
sketch out the different approaches taken by indigenous groups and the copyrighe
implications of cach one. These range from support for perpetual protection to a
rejection of copyright in an etfort to better share ideas and knowledge. This chapter
secks to further problenuatize the role of the state in asserting nationalized cultural
identities and undermine the chim that a copyright maximalist position is the most
logical method for preserving culture in the future.

Chapter 7 continues to look “under” the law and the state to the new waves of
cultural creation made possible by modem technology. Outside the copyright-based
culture industry there are literally millions of artists, musicians, creative writers, and
programmers working in a peer-to-peer world to produce creative works, These
pmgl: are not simply consumning the culture provided by the culture industry but
nﬁukmg (and renuaking) their own. The law does not protect their wark because, in
“;:::“;hn :;' what they do violates the law s it is currently constructed. However,
o mcmb;t-gtncr:cd content by ct_:pyr!gh: ownlers is a new wave of creativity
i d;::“ i ; lm:c‘h more .:nlmmcr.:mc:ﬂy.a\mhblr technological media world.
e 0: £ posi P'J.llw options tlu_: reflect the democratizing of

vity and the ways in which fn fiction, inspiration
should be introduced to copyright regimes, I

The final clupt_er sketches out the futures of the culture indusry,
role of the state in a much broader and theoretical manner As v
chapters, the focus is on the tension berween :
final chapter lacates jts critique in that of the

vision of where culture can come from and how i
’ v it can Y i
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and appropriation
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individual and only shared through the act of purchase. To use Habermasuan temis—
it allows for capitalism to invade yet another aspect of the lifeworld.™ The isue s not
simply is copyright good or bad, but rather o question if the type of culture pro-
tected, promoted, and preserved by systems of intellectual property 1s che type of
cultural system we want? Indeed, copyright fus value as an etfort to resist explortanon—
it provides mechanisms for claiiming infringement and a legal language within which
to do it. It can do it job to protect the small inventor, the author, or arist from
having their work appruopriated and commercualized without their pernussion. How-
ever, it tends to produce a type of culture that s only seen as a commadity and »
boughr, sold, and allowed to flow acrass boundaries only within its commodity form.

Copyright is not simply important because of its impact on contempornry creatviry,
but is also increasingly important as a symbol of the type of future we are creaung,
That funtre will be constructed within the architecture of Liws that we are develop-
ing now. Our current legal frmework did not appear naturally on the scene but was
produced intentionally by those with interests in a specific type of cultunal produc-
tion. The future also must be produced intentionally and 1 hope thar this book will
contribute to a debate in which the world of culture is less restricted, more open, and
unruly. For this to be the case, a serious assessment of the state, the global political and
legal environment, and the role of culmure must be examined.
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patents, trademarks, and other forms of intellectual property remain bound by the reg-
ulatory apparanus of the stamtes involved and make no radical break from it The courns
have often worked to maximize protection even when the oppormuniry exists to lne
the interpretation of the Law. For example, the US. Supreme Court could have agreed
with Eldred in his cfforts to stnke down the Copynght Tenn Extension Act, bur the
decision supported the nuximalise position instead. See: Eldml v, Ashenofr, 537 US 180
(Supreme Court 2003); Another example might be Badgeport v. Dimension, 1 6th Circust
ruling that made music sampling impossible withour licensing and thus ehiminared even
the possibility of fair use in music. See: Bridyeport Music, Ine. v. Dimension Filns, 343 F
3d 390 (Court of Appeals, Gth Circuit 2004); Joanna Teresa Demens, Steal Tlis Musie
How Intellectual Property Law Afferts Musical Creativiry (Athens: Univensity of Georgua
Press, 2006), 95-97. Justifications for the status quo and for mercasing nghts can be
found in case boaks and “how to” books as well. Goldutein's bouk about intellectual
property and business is a single example (Goldstein, Intellectual Property, op. cit.). Just
one example in this genre i Mary E Carter, Eltronic Highuny Robhery: An Artut's
Guide to Copyrights i the Digital Era (Betkeley, CA: Peachpit Press, 1996). They are not
genenally written with a theoretical caim or angument in mind, but rather to help the
sole inventor or the non-profesional suthor undentand how to use the mtellecnul
property system to support their work. They abo tend to be supportive of the loge
behind intellectual property and see it as a method for protecting authons and mventon

61 Hedrick Smith, The Pouer Game: How Washington Works (New York: landom House,
1988).

62 The deliberations aver the TIUPS agreement remain one of the best examples of how
this game is played and the winners and losen in the game. See: Drahos, Infonnanion
Feudalism, op. cit.

63 Jean Frangois Lyotard, The Mosmwdem Comdition: A Report on Knvwledge (Minneapols:
University of Minnesot Prews, 1984), xxai.

64 Ibid,, 4-5.

65 Ibid,, 5.

66 1bid., 10,

67 1bid,, 11,

68 Ibid., 15.

69 Ibid,, 16,

70 Ibid,, 14.

71 1bid,, 67,

72 Matk Poster, Information Please: Culture and  Polings i the Age of Drgal Madunes
(Durham, NC: Duke Univeriry Press, 2006), 131

73 There has been much written since Lyoand published his shorr moenograph abaut his
theoretical approach. 1 am not intercsted i engagng in this theoretical entigque or
offering a critical asessment of his conmibution, Rather, 1 want to use Lyotand's idea ot
the Linguage game strategically and appropriate it usefulness for my own pruject. For
eritique of Lyotand, please see: foan Davies, “Namatve, Knowledge and Are: Ou Lvo-
tard's Jewishness,” in The [litic of Jean-Francots Lyotard: Justice ami Polineal Theory, ed
Chris Rajek and Bryan Tumer (New York: Routledge. 1998), 84101 Chrns Haojek
and Bryan Tumer, eds, The Politis of Jean-Franwes Lyotand: frstue and Foliseal Hiury
(New York and London: Routledge. 2(402).

74 The video has been viewed aver 1.5 million nme unce 1 was uutally posted
HATIOII)‘IIIBL'IS Takes Over Sentenang Commusion Websate,” Hu[ﬁfr\'h'rr e, Januany
26, 2013, “-ww_hugﬁ“gm“pm[_.:umf]l}l.hlI|f']r|f.1|mn\_.‘||m|.n-\cutum'u1guummlmnn
n_2557250 .hunl

75 An carlier global controvery emerged when computer saentint amd secuney espen
Dmitry Sklyarov was arrested by the FUI atter prosenning hs work an how o vrak an
e-book reader at the DEF CON (hacking) conferenive 1 Las Ve The FL was vang
the Digial Millennium Caopynght Act’s (IMCUA™) ant-circumvention rules o armest
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the Russian hacker. However, questions from the software community made it clear
that applying US. Lw to a Russian computer expert for 3 program he produced in

Russia and then discussed in the US. created an entirely new undentanding of the

i applicability of American law. Robert Lemos, "Russian Crypto Expert Arrested at Def

| Con,” CNIT, July 17, 2001, hetpe//news.cnet.com/2100-1001-270082.hanl.

76 Emesto, “MegaUpload Shut Down by the Feds, Founder Arrested,” Tomenteak, Jan- AMERIC AN INTELLECTUAL

wary 19, 2012, hoep://torrendreak.com/megaupload-shut-down-120119/; another case

worth mentioning is the extradiion efforts to bring college-aged Wichant O'Dwyer to P ROPE RTY H EG E M O N Y

{ the US. 1o stand trial for copyright infringement for his website that linked to what the
i US. chimed was pirated content. Sce: Somini Sengupta, “U.S. Pursues Wichard
i « O'Dwyer as Intennediary in Online Piracy,” The New York Times, July 12, 2012, sec.

Technology, www.nytimes.com/2012/07/13/technology/us-pursues-richard-odwyer-

) . asintermediary-in-online-piracy.hml.

P 77 DotCom'’s video has been viewed of 1.6 million times and he invites potential activists
- to follow him on twinter. Kim Dotom—XMr Prsident, 2012, www.youtube,com/watch?
5 \fMokN\'l:quCM& feature=youtube_gnhata_player.

i 78 Jingen Habennas, The Stuctural Transformation of the Public Sphere: An Inquiry into a
, Cateyory of Boungevis Society (Cambridge, MA: MIT Press, 199 1).

Because there actually is 2 kind of tibe, a community of interest, united by a shared
It passion in attacking copyright. They are in spint the imposible fusion of the mbe of
l boys in The Lonl of the Flies, the extras in a Mel Gibvon post-nuclear-holocaut move,
and the American Library Assocation. Their wildness has been denatured mio a cru-
sade agminst copyright, their audacity lies in button-pushing, and their chiet barbunun
is the use of intemperate Linguage behind a shield of anonynuey on the intemer. They
are sprinkled like confectionen” sugar over all the United States, although no doubt
more than 99 percent of them revide within an iPod’s throw of 2 Saarbucks.'

In 2012, the Republican Srudy Committee (RSC) posted a policy brief on ther
website titled *The Three Myths of Copyright.” Authored by RSC 24-year old saff
member Derek Khanna, the brief made three arguments abour copyrighe thar i can
be assumed its author thought were consistent with the conservative commitment to
free markets and a wrict constructionist reading of the constitution. The three
“myths” were first, that the constitutional provision creating copyright was designed
to compensate the creator. Instead, Khanna argued, the constitution is designed to
promote progress in the arts and sciences and there is no asumptian about compen-
sation written into its meaning. Second, is the myth that copyright protecton » trec
market capitalism, when, as Khanna points ou, it is mn reality 2 guovermnment mono-
poly and thus antithetical to the free market and the conservanve goal ot eliminaung

govermnment interference in the market. Third, he angued thac the clam that the
innovation is 4 myth because the length of e has

current copyright system leads 1o
gone well beyond that originally proposed by the founden and
hinders innovation.® Khanna's position, grounded in what he thoughe would be o
constitutionally conservative viewpoint, goes on t recommend pobey change 1o
bring copyright liw back into line with 1ts onginal comtunvnal mandace

does not suppaort bt
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Khanna's brief reflects cliims made in the scholarly literature about the efficacy of a
copyright policy that is so broad and overreaching. However, as a political agenda, the
ynglit po B p genda,
brief stakes out 3 new move in the language games® surrounding copyright expan-
sion.' The bricfing, offered by the RSC, stands out as an effort to distinguish
between Republican and Democratic approaches to copyright. Such a contrast is
;%ifﬁcu!: to make given that the prevailing U.S. intellectual property agenda has con-
sistently advocated for more protection and longer terms regardless of political party over
t!m last 30 years, As the Democratic and Republican platforns for the 2012 pre-
sidential election demonstrate, the parties are in a race to chim they protect intel-
lectual property more strongly than their opponents, not to profess a nuanced or a
complex understanding of the impact of copyright on innovation and creative work.
: Unfortunately for Khanna, th politics of copyright do not follow ideological lines.
n the hnmugc games n.n'mundmg the policy brief, which threatened the intellectual
g:::“mys:n'u;::mlut ];c;n:;m'oﬁh: cmcminm?m.: industry (including the agenda of

i rtun ; otion I:ic'fu.rc Association _af America (MPAA) labbyist
Clmml.’ . ‘Mf an . thus politicians who receive comtributions from them,
ml{]un:ﬁoﬂ s&D ;e ing “wddm\;wn:ld. Within a day of its release, and afier a strong
RSC chair publicly apnlowgizcdu ;‘ ‘“Id;"l-l e o —

or not fully examining th i its di i
and Khanna was fired for publishing jz." BE et s harbudon,
Khanna did not t-lis:ppcar from the fight, but continues to
"“"““5 ‘“_“m::‘“cjun embarking on his political career,
policy-anent 1 el
S :1‘: i C:pynght reform m‘!\:*nc::c who remains committed to challenging
5 quo,” From a new posidon outside the beloway, b i
cate for change to the copitieth Eoe aind i W ¥, he continues to advo-
S . FENLaNS i 2 position to make copyright into
Parusan issue than it has been to this date. Despite bei :
by the RSC from its websice hiitee _ « Despite being taken down
hat perkaps 2 larges ]'Ihrfcm:: = hl;:_vf:all still be found on the intemet and Khanna
RSC. The RSC brief, the politica ‘s now than he did while working at the
suggesss that perhaps there are m-inmm:, to it, and the general public response,
appioach o fors s Y B cracks in what has been a consistent American
 Despte the possbilty of emck 1 S
o s i : :
ot i s oy T T s, s
eny tends o enjoy a level of biparian suppons o public policy, intellecral prop-
assumed starting paint for politicians is that aﬁpl'n ﬂmrflnﬂngt: f o o T
:;:ll. that the Bovemment's role is 1o iy . :‘I:O intellectual property are good
he threat posed by those who “sieq]” intell B Ne0n “r‘]f'-"'c propenty rights until
cctual property is alleviated, Public offi-

f"l‘ over the past 30 yeary have alinog always confi

increased ; ! igured poli Cr
T e e o e e o
between competing huﬂmua]nw o The end result has been 5 ficld :f s:cn}; 3 :B
ﬁ“!m legal measures, While hkgmpcny MtETests over the stucture and sc ;'
e calls them) tend o ey; "l Property maximliss (or optimi "Gold
istellectul st o feve that the govermmen; has nat 1513 as Gold-

uetionists (or pessimists) believe it hag g:,,

play the game. As a
he has now emerged as a

Bone far enough,
e too far,?
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Today’s debates demonstrate that the expansion and protection of intellectual
property is central to the role of the state in the information age. Even as patentual
fissures appear, we have witnessed a reconfiguration of govemment bureaucracies
with intellectual property in mind, as new positions are created, enforcement umits
deployed, and rules promulgated. The state is one of the strongest advocates for
intellectual property protection, and state officials consider a protective approach
essential to a growing economy and national security. The stakes are the degree to
which intellectual propenty will framie the funtre of our cultunl creativity, economic
assets and productivity. The information age has enhanced the levels of abstraction of
property and hence established 3 new cross-cutting line of control by the sate over
the productive classes."" The strupgle being waged in today's debates is one that will
determine how the apparatus of state control over creativity, mnovation, and our
information future evolves.

According to McKenzie Wark, we have embarked upon a new layer of clas for-
nution where the production of intellectual property is the subject of acquisiion. He
notes:

The recognition of intellectual property as a form of propenty—isell’ an
abstraction, a legal hack—creates a class of intellectual property creators. But
this class still labors for the benefit of another class, 1o whose interests wts own
interests are subordinated. As the abstraction of pavate propenty is extended to
information, it produces the hacker class a3 a chis, 23 a class able w make
of its innovations in abstraction a fonn of property. Unlike fannen and work-
ers, hackers have not—yet—been dispossessed of their property nights enarely,
but still must sell their capacity for abstraction to a class that owns the means of
production, the vectoralist cliss—the emergent ruling class of our time."!

Wark offers a crucial insighe into the ongping etforts on the part of the satwe w
reconfipure the rules of intellectual property for the information age. Power over
knowledge is with those whom Wark calls the vectoralist chis—"the emergent ruling
cliss of our time.” The vectoralist clss are those who control the new bLyen ot
property as abstraction—intellectual property.'?

On the other side of the intellectual property legal divide from the vectoralise clas
who seck to monopolize the products of the information age s property, are thow
who create and do so withour thinking abour copyright: These are the people Wark
calls the “hacker class,” artists, scientists, computer progranunen, musicuns, who
create new things.!? For Wark, this is a new class war at a new level of abstracton
The instability experienced by those who follow intellectual property wsues v the
resule

The vectoralist class wages an intensive strugple dispossess hacken o thear
intellecrual property: Patenss and copynghts all end up in the hands, noe at

their creators, but of a vectorlist class that vwns the mein ot reahirmg the

: 4
value of these abstractions.!
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Ceruainly, the growing monopolizaton of intellectual property discussed in the
Introduction, the shaping of the American bureaucracy to better control and manage
intellectual property, the heightened criminality associated with the theft of intellec-
tual property, and the ways in which the American agenda has been exported globally
all speak to the underying changes that Wark has identified.

With the American govemment as the lead advocate, this chaper secks to remark upon
effors by the vectoralist class, those who can be understood as the owners of intel-
lecrual propeny, to solidify a namative of control over intellectual propernty in an etfort
to assure their continued dominance into the future, The state is the vehicle through
which a process of tansfonning the abstract into property has proceeded. To Wark:

The in_dcx of the relationship of the vectoral class to state power is the trans-
formation l.If the aws goveming vectors, such as the airwaves and networks,
and regulating patents, copyrights and trademarks. When thought itself and the
air iself have been subordinated to their representation as property, the vectoral
class s in charge.'s
Everything within this world of the vector, supported and secured by the
| state, is a commodity,'®

The.alg!mlcm.nf!his chapter is that the state itself is being reconfigured to assure
pmlcfum.: fwcr lmclltm.f:l propenty as central to its future mission. That reconfi-
f::o; is in part a I:zruon and Fespanse to the globalization of economic relations

{e attempts “to be proactive in order to steer globalizing processes.”!? The
:unf; bcm!; .wlgicd s one that will determine how the apparatus of the state will
€reatvity, mnovation, and our infonmation future. The efforts of the vector-

alist class, often speaking through the state, to enhance intellecrual property rights are

positioned within the ongoing debates over intellectual property. U.S. government

i‘:‘iﬂ ;‘:mh:l’:uu:f::!:m; o Euhhc ﬂlﬁcia.l; from the American president down
scope, length, and ‘Lp:h oFall o 2 small hint that a eritical debate reganding dhe
there is a pouible altermag; typcs'of intellecrual property has been underway, or that

temative to the intellecrual property naximalist frame of reference.

Instead, enomous cffors has bee : "
expand the length of p " Put into producing a system that will continue to

) rotection, tl .
violating the law. ot e scope of protection, and the consequences for

. rgue for
tellectual properry laws, Eachy serves a function as the

endlesdy modified to produce a
A The sections in this chapter
tu'ml System to focus on issues of
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mandate since the TRIPS agreement establidhed a manimum level of protecuon for
all nations.

In the cse of the United States, saring with presidenmal sttemens reganding the
importance of intellectual property, the chapter descnibes the mstitunional changes that
have occurred in the past sevenl decades. These details are provided m order 1o
establish evidence of the clear hegemany of a strong intellectual propenty policy agends
promulgated by the United States. This chapter looks at both exceurive and con-
gressional changes. Second, perhaps the most clear defense of the maxinulist pounon are
those authors, inventors, or lobbyists, who anue for perpetual righes in intellecrual
property and for strong intellectual property rights more generally. Those advocaang for
perpetual protection otfer the most absolute arguments for why intellectual properry
ought to be most srongly protected and thus hielp to better detine the scope of the debate.
Their moves in the game ensure that there is a constant push towand even more protecuon,

Mapping the public declarations of the state and the effors by othen to enhance
legal protection of intellectual property helps define for us the power of the wate
regulate culture and creativity. Virtually all intellecrual property anmuments become
wrapped in a language of national innovation and creativity. Thus, the stare wns iy
legitimacy and relevance within the world of art, culture, and innovation by siding
with those who claim to be the engineers of ereative wark. Creanve culture becames
national culture. The first four chapters eliborate on the tenuous relnonstup
between the state and culture and the need of the state w muake the link berween the
two appear seamless.

Preserving the legitimacy of the state to intervene in areas of creativity and culture
may help exphin why presidenss from Ronald Reagan to Barack Obama have all
endorsed the same intellectual property agenda—muking it one policy space where
bipartisan ideological struggle seems to play an insignificant role. What tollows are
some of the moves in the game that structures our current incellectual property
policy. It is imporrant to note that the palitics of intellectual property reside i the
moves and countermoves of the debate—that what has emerged 1 a prevaling pos-
tion on what policy ought to be. However, the playen, sides, and anguments are
constantly moving and evolving as positions are put forward and resisted.

For the good of the country: restructuring the American
government to protect intellectual property

On March 11, 2010 the White House published the remarks by Presdent Barack
Obanta at the Export-lmport Bank's Annual Conference on cherr webmte. The Pre-
sident was mlking at the conference about genenal economie nsucy and s plams tor
helping the cconomy by faclinung intermational trade and travel. Key, it mims o,
to this interational agenda, is the isue of intellecnal pruperty. Obanu had this o
say about intellectual property and its unportsnce to the Unitedd Suares:

What's more, we're going to aggresuvely protect our tellectual propern Ouar
sing]c greatest asset is the innovanon and the ingenuin and creanvan ot the
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American people. It is essential to our prosperity and it will only become more
so in this century, Dut it's only a competitive advantage if our companies know
that someone else can’t just steal that idea and duplicate it with cheaper inputs
and labor. There's nothing wrong with other people using our technologics,
we welcome it—te just want to make sure that it's licensed, and that Amer-
ican businesses are getting paid appropriately. That's why USTIL [Office of the
United States Trade Representative] is using the full arsenal of tools available to
crack down on practices that blatandy harm our businesses, and that includes
negotiating proper protections and enforcing our existing agreements, and
maving forward on new agreements, including the proposed Anti-Counterfeiting
Trade Agreement.!”

Obaima’s speech indicated that he would continue on the path set before him by his
predecessors. This quote is alo on the Office of the U.S. Intellectual Property
Enforcement Coordinator’s website as one of the important quotes by President
Obama regarding intellectual property. ™ After winning the 2012 election, the
MPAA praised President Obama for his strong approach to intellectual property and,
:r:;:;‘:;nmu Obama has continued to suppore an 1P agenda favomble to content

In ?Janu.u'y 2013 fireside chat hosted by Google, Obama reasserted his pro-1P

"I‘m- an :rdf:lm believer that whar's powerful about the intemet is its openness
:mi-m capacity f?.r people to get out there and introduce a new idea with low
mhmm to entry, he said. “We alio want to make sure that people’s intellec-
o propemty is .pmtec':cd and whether it's how we're dealing with copyright,

W we're dealing with patents, how we're dealing with pimcy issues. What

‘we've tried to do is be an honest broker between the various stakeholders and

10 continue to refine j : -
s e d:‘:‘:r:;:::p‘r“n? keeping up with the technology, which

still haven’t identified and h:‘ oceasionally going to be some problems that we

ve to keep on working on,"22

The llm-gtuge used by Obana is not new—d
;.‘mnunur: well being comes from ingel]
ectual property harm our country,

¢ American people are creative, our
ectual property, those who “weal” our intel-

we will provide for enhanced rcguwe willdo everyihing possible to protect our 1P, and
Were present 24 years eardicr,
the nation on free and fir

trade and il‘ll:eﬂequa] p

latory structures with new Laws,
when President Ronald Reagan
wade in which he alo discussed
roperty. In Reagan's words:

These same themes
ude a radio speech to
ssues of international
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vision, and creativity—the core of all human progress. Here again, we expect
rngible changes to be made to smighten this matter out.™

The ditference in the language used by Obama and Reagan when it comes to how
intellectual propernty should be protected is insignificant. Obama's concession that we
would let others use our ideas if appropriately licensed is simply a3 more modem
framing of the samie issue and the one sentence indicating that Obana is aware of the
popularity of the open source movement, the creative commons, the GPL, and
numerous other effors to provide altematives to intellecual property. However,
while Obama has pledged to nmuake fedenally funded research more easily availible,
there has been only minimal movement towards these open systems, with much of
Obama's approach being rhetorical **

George Herbert Walker Bush was also concemed with isues of intellectual prop-
erty and trade and he made numerous statements about strengthening 1P through the
GATT, including the precursors 1o what became the Trade Related Aspects of
Intellectual Property Agreement.™ Bill Clinton was not out of step with his pre-
decessors cither; along with continuing the negotation over GATT and ultimately
TRIPS, Clinton encouraged Congress to pass the Digital Millennium Copynghe Act
(DMCA) which included international obligations under World Intellectual Property
Organization Treatics. In his remarks to Congress reganding the passage of the
DMCA he said:

American copyright-based industries that produce and promote creative and
high-technology products contribute more than $60 billion annually to the
balance of US. trade. This bill will extend intellectual protection into the
digital era while preserving fair use and limiting infnngement liability for pro-
viders of basic communication services. [ look forward to signing this legishinon
into law, and [ urge the Senate to mrify these treaties so that Amenca can
continue to lead the world in the information age.”"

In a 1999 speech, Clinton helped justify the need for intellectual property protec-
tion by commenting on the American spirit and its constnt quest for creatvity and
innovation. For Clinton:

[T]he Amierican people have always been a bold and innovanve bunch. We are
always drawn to uncharted lands over the next honzon. Who wall pack our
bags and head out to the latest gold rush or tinker in our basemenes for vean w
invent a product no one else has ever imagined? That's what we do. ™

Clinton’s vision of the American innovator as the isolated individual and the pro-

neering leader is wholly consistent with the Liger Amencan myth ot vur under-

lying creativity as a nation—this is mation-bulding, 2 uene employed byl

presidents to help paine the Amenican innovinve sprne as excepaonal and mnate in

our heritage.




e e o i B Y Y Y

32 American Intellectual property hegemony

Under the Clinton Administration, and based upon these genenl assertions of
American innovation and the creative spirit, we witnessed a dramatic increase in the
scope, duration and depth of intellectual property coverage. Clinton's Administration
helped to create a new generation of criminals by outlawing and criminalizing file
sharing with the No Electronic Theft Act, it created liability for service providen
wha did not coniply with the notice and take down procedures included as a con-
cession to service providers in the DMCA, and extended the length of copyright
protection, including retroactive protection for those who had already died, with the
Sonny Bono Copyright Term Extension Act. While the genenal trjectory for U.S.
1P Law has always been expansive, it was the Clinton years, by definition, when the
;q:;uhrury apparatus that constitutes our modern 1P world went from theory into

cing.

George W. Bush did not stray from the well-entrenched national narmative, though
he helped create a temorist-themed interpretation of the threat caused by intellectual
property piracy. During the signing ceremony for the Stop Counterfeiting in Man-
ubictured Goods Act, Bush made the following comments about piracy and intellectual
property: -

Counterfeiting costs our country hundreds of billion dollars a year. It has gor a
lot of harmifual effects in our cconomy. Counterfeiting huns businesses. They
lose the right to profit from their innovation, Counterfeiting hurts workers
because counterfeiting undercuts honest competition, rewards illegal comperi-
tors. Counterfeiting hurts our—counterfeiting huns consumers because fake
products expose our people to serious health and safety risks. Counterfeiting
hurs the Govemnment. We lose out on tx revenue. We have to use our
resources for aw—of law enforcement to stop counterfeiting. Counterfeiting

hurts natio i i
' nal sccumy: because termorist networks use counterfeir sales to,
sometimes, finance their operations.®®

cen temonsm and counterfeit goods is significant
1 temonsm and counterfeiting i

ol'gl:,:uximalinjuniﬁnﬁun.
ite the ideological dif - :
Republican presidents, th o .CLumed 0 exist between Democratic and
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The sandard rhetorical approach o intellectual property by our most prominent
clected leaders is anything but nuanced. These public pronouncements glows over
distinctions between ditferent IP regimes. In the process, these presidential statements
function to create something called “intellectual property™ that must be protected
from “theft.” They do not suggest any distinction exists between copynights, patent,
trademarks, or other sni generis forms of protection, bur instead lump all these ditfer-
ent agreements under a “propenty in ideas” rubrc. In fact, even after decades of
attention paid to this area of law, it would scem that the distinction between patent,
copyright, and trademark law remains as it did in 1970 when Alan Latnuan said chat,
“most people do not understand the differences between patents, trademarks, and
copyrights. This applics to clients, other Liwyen, and at times even judges.” In fact,
calling the limited monaopolies associated with most forms of intellectual properny 3
form of “property” at all implies a more penmanent relationship to the inmngble than
what might otherwise exist if we were to use the language of limited monopulies. In
many ways, the overwhelming success of the term “intellectual property™ has already
defined the boundaries for the future.

These presidential satemens ignore the possibility that oo much inrellectual
property protection might harm innovation as much as to little. The statements are
unreflective about how innovation actually occun, but instead reproduce the myth
that America’s best innovative work has happened because of the creative gemus of
an individual “working in his basement.” These statements do not reflect the com-
plicated process of creation and innovation, they do not rlk about patent or copy-
right trolls (though Obama has noticed the existence of wolls) and their predatory
practices, they do not tlk about access to life-saving medicines at sigmficantdy lower
costs, they do not discuss the ways in which Web 2.0 technologies have changed
creation and distribution of creative work and the very people who do it In other
words, these statements produce a problem that is casy 10 solve with more restnenve
legislation and enforcement. In the process of making policy, the Umted Seares
establishes a hegemonic discourse on intellectual property that has not wavered over
time. It has done so despite decades of scholarship pointing out the tlaws in the loge,
including the fact that the United States does not dominate the owneship of IP
globally as cited in the previous chapter, the policy process, the clear ways i whach
the law singles out bencficiaries at the expense of the genenl public, the global
South, and new innovation itsclf.

Reconfiguring bureaucracy

In tndem with the enhancement of domestic and mtermnoml liws regarnding all
forms of “intellectual property,” the U.S. govenument has recontygured 1ty bureau-
cracy to help fight piracy and further protect intellectual property. ln 1999 President
Clinton made the United States Patent and Trademark Oddice (USPTQ) an agency
within the Department of Commerce and astablished an Under Scucun—:nt Com-
merce for Intellectual Property who alsor serves as Director ot the USPTO. '. Olunu
nominated David Kappos, forner counsel for [BM, o serve as the Under Secrvtan
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of Commerce for I, Prior to Kappos, Bruce Lehman headed the USPTO and was
an instrumental voice in the creation of the Digital Millennium Copyright Act as well
as a strong advocate for enhanced 1P right.!

Numerous agencies within the federal bureaucracy now have intellectual propeny-
related subdivisions. According to a resource list compiled by the Department of
Sate, they include the USTR, the Department of Justice, the Department of Sate,
the U.S. Librry of Congress, the Office of Management and Budget, the White
House, and othess, The USTR continues to issue a Special 301 report yearly, which
puts offending countries on a priority watch list or a watch lisc depending upon how
significant the piracy in that country is and how they have worked to address it.
Countrics that do not sufficiently protect 1P can also be considered prionity foreign
counries. The Department of Commerce includes the Intermnational Trade Adminis-
tration which helps oversee the Special 301 process as well as issues related to the
'Il'.R.ll'S agreement. I.: also hogs the relatively new Strategy Tamgeting Onganized
Ifnqr (STOF) initiative designed to help businesses protect their intellectual property
via the United States Patent and Trademark Office (USPTO),*

: The US. [?qumnm: of Justice now includes a Computer Crime and Intellectual
m Section, the U.S. Department of State has an Office of Intemational [ntel-
: I’r;mn Egi::r;e:::em. there is a colaborative International Intellectual
I“’P"‘_ de mdch:: E!::nmmd b)"ﬂ_u'z Dttp:m-ncnt of State, and the U.S,
Pmm:gr:l : ms Enforcement d.msmn includes the National Intellectual
roperty Rights Coordination Center, which is a multi-agen ity i i

o A o agency enmity including the

enmie.™ Thus, it is safe 1o say thar considerable public
resources are now focused on the protection of intellecrual property domestically and

internationally. There § ; :
- c:“mm is of counc the US. Copyright Office, hosted by the US.

One of ions |
¢ of the most recent expansions in the scope of protection for intellectual

2 S T :

: m;?t:n gcm:? ;*l:gz:np.m::nnn né;;pon in both houses, along with support from a

i i A cmt; m Hollywood to unions, was the Prioritizing

< u::l of Intellectual Propernty Act (PRO-IP)> George W,

Eo h“'- ommerly known as the Enforcement of Intellectual Propeny
w in October of 2008, Beginning in 2008 as a resule of the PRO-

::d-‘z;t.mt:;;:;:}mted intellecrual property wsar, also known as the U.S. Intell
" - - S. Intellec-
ement Coordinator, began to develop a more comprehensive

a former Time-Wamer public

m":;l pro-IP lobbying firms*
Opynght, patent, and trademark
O

bama became the ﬁ‘“ President to appoint the B e,
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already well established government policy reganding meellecnual property. In 2010,
Espinel announced the new U.S, 1P’ Enforcement Strategy:

I am pleased to announce that today we unveiled the administranon’s fint Jomt
Strategic Plan to combar intellectual property theft. The U.S. economy leads
the world in innovation and creativity thanks to Amencan mventon, artises and
workers. Our ability to develop new technology, designs and artisne works
supports jobs and allows us to export great new products and services around
the world. Our citizens need to feel confident that they can invest in new
innovation and intellectnal property, knowing it will be safe from theft.
Ensuring that our ideas and ingenuity are protected helps us create jobs and
increase our exports.*®

She goes on to say:

Now, more than ever, we need to protect the ideas, artistry, and our reputa-
tion for quality, provide our businesses with the incentives to make each new
product better, reduce crimes related to intellectual property infringement and
keep dangerous counterfeits out of our supply chain to protect our cinzens.
Strong intcllectual property enforcement will help us to accomphish that. The
Obama Administration has always embraced the free flow of infonmaton,
online collaboration, and fair use by average citizens, which are also helping
advance our society and economy every day—this strategy does not tirget
legitimate and legal activity. The Administration is technology-neutrl. wsing
both proprietary and open source plforms on the web and all content an
WhiteHouse.gov is public domain, making it an active participant in the online
communitics of the 21st Century.”’

While this generlly supports the maximalist position that U.S. policy requires the
strictest of enforcement measures for piracy and gives assurances that this type of
property will be protected globally, it is also worth noting the small concession to the
concept of the public domain and to open source platforms, along with the himne tha
net-neutrality might be a considered option for this administranon. Perhaps the tine
fissure in the long-standing policy approach can be seen in her statemenn. However,
there is litde evidence that the Obama Administration will ace sigmificandy ditferently
than its predecessor over these issues, especially given the Democrane and Republican
platforms. In fact Espinel has now stepped down as the Enforcement Co-ondinatuor
to take a job as the head of the Business Sofoware Allunce (BSA), a wp lobbyving
organization for the software industry. Ethics resmcnions will keep her trom directhy
lobbying her former office for at least 2 yean. A

There is evidence that Obama’s Administraton will cononue down the path ot
greater enforcement. The simtegic plin issued by the White House on [P leanbiove

recommendations in March of 2011 focuses exclusively on mereang punnhment tor

IP erimes, including longer sentences, s well as mereanng law entorcement tHexabidinn
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to carch 1P criminals. They specifically identify “infringement by streaming™ as a
possible felony and make more targeted recommendations regarding counterfeit
goods.’ In response to the White Paper, the president and CEO of the Computer &
Communications Industry Association (CCIA), Ed Black, issued a staatement asserting
that the administration had been “hijacked” by “big content™':

The legitimate desire to address some serious counterfeiting abuses—such as med-

ications or industrial components wsed in defense products—has been hijacked to
create draconian proposals to alleviate the content industry of the burden of pro-
tecting its own interest using its own extensive resources ... . This is the latest indi-
cation of the extent to which the content industry has infiltrated this administration
and managed to tum the Administration’s [P agenda into a policy which protects old
business models at the expense of consumers, citizens’ rights and our most innovative
job creating industries. !
The CCIA response to the Obana plan is telling on several fronts, First, it helps to
identify the consistency in the cfforts of government to expand 1P protection.
Second, it also begins to highlight the fisures berween different copyright-based
induseries, The case can handly be made that computer-related industry associations
are nu-t interested in copyright legislation. However, what the CCIA suggests is that
there is a growing recognition on the part of some that govemment regulation o
protect “old business models” will increasingly put the administration ar odds with
their own citizens.

9""““’" overarching strategy, however, scems to remain very much in favor of
ﬁ'::;“‘::imfﬁ;m;l;nn (?hmu‘s United States Trade Representative Ron Kirk was
e nuk:ﬂg;: :ro :l:: llalr Ef;lfarccm:cnt Strategy in 2010 and discussed his office’s

¢ for American IP. In a press release Ambassador Kirk said:

:lilll ;sl:: a E‘ull :rmul of trade policy tfml: to support and implement Pre-

S commitnient to aggressively protect American intellectual

erﬂﬂnglmdamuud.dfc world. We are actively engaged in bilateral and

e :: e negotiations, f.iu.lugu:s. and cooperation that are particularly

" to n;h t:ncm;; the effective enforcement and protection of intellectual

pas S:yring ‘h“om "I'h:: mg:gmugu is backed by a strong commitment
ing parmers deliver on their commitments **

In 2011 Obama issued an i i !
i« s ::h::?::; order to establish an intellecrual property advi-

. cads of the Departments respon-
including the Departments of Justice,
Human Services, Stare, Treasury, Agri-
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As can be seen by these public smtements and commentanies, the predominane
approach to intellectual property enforcement remains focused on securing nghos for
business interests in foreign and domestic marken. The analysis in these sectons has
focused predominantly upan the rhetoric delivered from the president’s office as well
as the reconfiguring of the vast American bureaucracy to better address 1ssues of
intcllectual property as relevant to our domestic, foreign, and economic policies. It s
also worth examining the Congressional approach to issues of intellectual properry.

Congressional advocacy

Congressional perceptions on intellectual property are similar to presidential chiims
and, taken together, mark a tmansfonmation in how govermment approaches issues of
intellectual property. While eadier generations saw the enforcement of [I' as pamanly
a private issue, sometimes subject to civil litigation, it has become a public isue,
subject to possible criminal penalties including vast federal oversight. The etforts by the
U.S. government to become relevant in the management and protection of intellectual
property, including creating a legal structure that goes beyond the initial provision of
a limited monopoly, helps clarify how significant the change in focus has been.

While, in 1985, the chair of the House Judiciary Committee’s subcommirtee on
copyright, patent, and trademark Liw, Robert W. Kastenmeier, requested that chan-
ges in 1P’ law should be accompanied by evidence that the public benefic would
ounweigh private benefit, according to Paul Goldstein, no such cliim had ever been
made before, or since.* All told, the United States has passed over 25 laws expanding
some aspect of intellectual property protection since 1995, including the maost recent
Enforcement of Intellectual Property Rights Act, which passed in 2008 and esab-
lished the first ever copyright “war” for the United States discussed in the previous
section.*® Funthennore, being considered for the 111th Congress are a senes of laws
that would expand protection to fashion design, the Innovative Design Protection
and Prevention of Piracy Act, and the Combating Online Infringemens and Coun-
terfeits Act.*® President Obama signed the America Invents Act into bw i 2011,
which revises patent Liw for the fist tme since 1952,

While it is impossible to cover the full scope of [P-related issues that have made
their way through Congress in this scction, | would like to use one example w llu-
minate how a namative of stong protection is part of the legishive process. [n tenms
of political moves, advocates for stronger protection tirclewly introduce legslanon
session after session, the linguage of strong 1P protecuon is part of the Congrawuonal
debates, and, with only a few outliens, both Democrats and Republicanons suppuort
the national intellectual property agenda.

While it may take time for the measures introduced o bccu.mr: Law, the tace that
IP laws continue to expand indicates that the Congressonal detault posinon i stmong
and expansive intellectual property nghts protecoon, With the excepaon ot the
proposed Orphan Works legislanon, which would dlow mdividuals o use copy -
righted materals for works where the copynght owner cannot be located, legnlinon

introduced to Congress in the last decade has been tocwed on enhancuig intellectual
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property rights. One example of legislation aimed at shoring up strong copyright
protection against efforts by administrative agencies to help expand access to knowl-
edge is the Fair Copyright in Rescarch Works Act, which more recently has become
the Research Works Act.

In 2007, George W. Bush signed into law the Omnibus Spending Bill, which
included a provision that mandated that the National Institutes of Health (NIH)
make research funded through their agency available in an open access format.¥? The
NIH open access policy gave private publishers a year to publish exclusively and
profit from publicly funded research before the papes produced from the research
had to be made available publicly by placing them in the PubMed Central database.
Thus, scholars, professionals, and others who needed the most contemporary infor-
mation would stll be required to purchase joumnals at a rate set by the publishers.
However, after the initial year, research funded by taxpayers, especially rescarch
related to health isues, should be made as openly available as possible.

The NIH policy was not the fir of its kind. In 1965, the U.S. Office of Educa-

tion (OE) made a similar policy when it published the following statement in the
Federal Register:

Mamf:l produced as a result of any research activity undertaken with any
financial assistance through contract with or project grant from the Office of
Education will be placed in the public domuin. Materials so released will be
?\'.uhhlc to conventional outlets of the private sector for their use. This policy
is effective immediately. (July 12, 1965).%
Thl:rgiﬂ'mc dt:f E.dm:nm satement reflected a growing awareness on the part of the agency
Eh.nng ¢ imporance of knowledpe for the U.S, cconamy. The OE had been
g trends of government funding of research and had akso come to realize that the
power .;;f the photacopy machine had made it much more casy to distribute knowl-
:15&. j]T;hF:::: ::;:hz Ad\'anccm'cnr, of Education commissioned law professor and
dnh’mm’“_“’ s The “:’ “:J)’ ‘h: tssue and make recommendations about the public
the public donin an:l th 0“;- e i hnltly contested baule over the scope of
Todsy, the = c '{‘.3 c “fP_Ubhc funding for privately owned research.?
model for materials thae S D e iy
T o :onl::; ::d::uml on their website and via ERIC, which i
3 . wcbmcc::‘“l_-‘noﬁlpd-ltics have met with much less
; te copyright policy is that all information found on

ebsite hosts bath copyrighted and

Their copyright policy reflects the
that ERIC has secured a license for
¢ relevant section of their copyright

ublic i an easy-to-access daty
and:ﬂ“c;-;m :;::u: of materials there, bug also indimh:c-
e works @t are in the database, T,
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distributed and copicd. Works authored by a pnvate contractor on behalt of
the U.S. government arc not neceswarily in the public domain. Conrract terms
and conditions vary from ane agency to another. If the copyright status of a
particular work is uncertain, it should be verified with the sponsonng agency *'

Educational marterials funded by the DOE remain in the public domain; however,
funding by the DOE to prvate funders is more complex. No martter whac the
copyright status, however, ERIC offers an index of all education-relited matenials
and links to the full text of many of its joumal amicles. In other words, it functions a
lot like the PubMed Central database. However, if the Fair Copyright in Research
Works Act were to pass, the complex and rich naterials compiled by ERIC would
also be threatened by the formal change in U.S. copyright policy in a manner that
would undermine and threaten access to scholarship.

Decisions by public agencies to make works available in the public domain, have
met with substantive resismnce on the part of commercial publishers and other
industry groups who believe research paid for with govemment funding should be
privatized and monetized. The Fair Copyright in Research Works Act is designed o
protect the publishing industry, who see the NIH policy as undenmining their control
of medical publications to which they continue to own the copyrights. If the public
were able to access the work free through the PubMed Central Website, they nuy be
less likely to pay the subscription fees charged by the publishers. As Allan Adler, the
Association of American Publishers Vice Prosident for Government and Legal Afain,
argued in his testimony before Congress on the subject:

Publishers strongly belicve that American taxpayers are entitled to the research
they've paid for. As rxpayers ounselves collectively and mdividually, everyone
in this room has paid for government-funded research, and the data and sum-
mary reports that resule from this research. Bur axpayens have not pad tor the
private sector, pecr-reviewed journal anticles reporting on that research. ™

Adler wants to make a distinction in his testimony between research funded by the
government that concluded in an original but as yet non-peer-reviewed paper and
the peer-reviewed, formarted, edited, and published end result of the publicinon
process where the publisher adds value to the resuls. His point is that mking 1 paper
from its submission to final product, which involves the process of peer review, 4 pad
staff, complex dambases to manage 1ll the submussions, and much more, 15 not funded
by the research grant, but is instead the contributon of the publshing agency. The
final amicle that is submitted to PubMed Cenmal, then, 1 more than the onginal
results. As is true in any type of advocacy-based language panie, both sudey wek o
highlight the strengths of their position as well a3, 3 cae such as tlus, poution

themselves as victims of an unbalanced policy.
It is cerrainly true that the publisher Jdds value through the process ot copy edinng

and nmanaging the details of publicanon a3 Mr. Adler angues. However, what he tuh
to mention is that virtually all peer review and an enommous amount ot the ediroral
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work is completed free by academics in the ficld, that authors are not paid for their
submissions to journals and so the content itself is free, and that the joumal costs can
be in the thousands if not tens of thousands of dollars, giving publishers an enormous
incentive to avoid upsetting the current balance of power but making subscription
costs for libraries almost impaossible to afford. Because the industry is consolidated and
they hold a monopoly over the imporzant joumals, but pay nothing for the production
of the knowledge, the industry benefits significantly from academic publication.®®
This armangement can exist because scholars are generally subsidized by securing
govermment grants and by their employer, typically universities, where publication is
a requirement for tenure and promotion.

In a true free nuarket, publishers would have to solicit and then purchase content,
which would harm their profic margins. Perhaps it is equally true that, if publishers
had to pay the actual costs of research, they would have no incentive to publish
academic works, much like they argue that they have no incentive to publish warks
if everyone can access the produc for fiee, Thus, it is not that Adler is incorrect in his
assessment of the role that publishers play, but rather that the way he frames the isue
conceals as much as it reveals about what is happening in the publishing industry
lc_:day and the enormous benefit they gin from public funds and a system that has
virtually n.mhi.ng w do with incentives to produce knowledge for profit.

IIUT:: CF:sr Cﬂp}:gl'ti: Research Works Act was introduced initially in 2008 to the
v cmng Hy . r::nunvc ]uhf: (:.'onym and then agin by Conyers in the

: e of the bill is of couse cuphemistic, given that it is
designed to protect the status quo and not encoura
bill was designed to rescind the NIH policy of pla o v publi -
the P Comnl Wekido 1 wcl.lp;: cy h'bP cing publicly funded _n:scarch into
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mdm.mg:u:: ?mmlmc :hc. protection of copyright law and lobby congress to
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relevant today as it was in 1965: it 9fﬁce of Education policy remains as

“fair” copyright policies. The
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mantamount to saying that the govemument should finance the building of
highways and then permit private companies to charge tolls.?”

Of course, it is worth nating that, in terms of the public/private balance, we are
moving towards privatizing and charging for publicly funded roads as well. 3

In the 2008 hearing on the Fair Copyright in Research Works Act, Representanve
Howard Burman, Chainnan of the Subcommittee on Courts, the Intemet, and
Intellectual Property, opened by saying that he could see both sides of the mue.™
Martin Frank, the Executive Director of the Amercan Physiological Sociery, speak-
ing in support of the legishition, argued that the publishers he represented already put
their content up for online distibution and that st is “available frecly after an
embargo period.™™ It is difficult however, he angued, to create a one-size-fis-all
policy for when the appropriate time to publish freely might be. He goes on to state
that copyright has been the tool that allows publishers to invest in the approprate
infrastructure and peer review that is necessary.”! Despite acknowledging that mose of
not all of the journals he represents already have made availible the full text of therr
articles within a similar timeframe to that required by the NIH policy, he was aganse
the bill. His position seems less about the copyrighe policy or even if the amcles
are available, given that they already are. Instead, the concem seems o be with the
connectivity and innovative approach to the scientific literature made powible by the
PubMed Central database.

Frank argued:

As PubMed Central becomes an increasingly valuable and ungular resource, as
envisioned by Ms. Joseph, it becomies more likely that journal subscribers will
opt to access articles from NIH's Web site rather than the joumals. This will
lead to subscription cancellation, as suggested by studies discussed in my wntren
testimony.

In other wonlds, what Mr. Frank feared was the way in which access o knowledge
would change the rules of the game that may not be of advantage to the older
business model.

Elias A. Zerhouni, the Director of the NIH, spent his tune discusung the culy
profound way in which the PubMed Cenral database can tmansform the research
process and thus spark faster and more innovative science. Thee datbase projecn
allow for information connectivity that is simply not possible without the mremet
The dambase creates links between multiple amicles published by diference sourves
and offers an innovative way of scarching the litcrature that 18 actve instead off pas-

sive. He states:

And we know now that to nuke progros, we will need o mterconnect all ot
the discoveries we are muaking and make sure that the wientn and anvbody
who needs that information is able to exploi it in the Intemet age, becaaue the
real value is in the full connecuvity, noE Just the postmg of the pawne
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documents, it is the connectivity of all available electronic sources of scientific
information and their efficient exploitation with the new powerful engines of
software that are used in the modem search engine technology, and not just in
a passive display. This is what 21st century scicnce and health require, even the
current explosion of knowledge, and what NIH needs to keep its competitive
edge worldwide."?

Thus, while copyright is the ostensible focus of the hearing, the larger issuc is how
copyright can be used to control the future of producing knowledge and who will
control ir.

One interesting oversight in the Congressional hearing is that the authors of sci-
entific studies and their resulting papers were not invited to testify. Ostensibly the
author of an intellectual work is its copyright owner, and the justification for sup-
porting a system of copyright in the United States hinges on promoting progress in
the arts and sciences, something done when authors write things, not when publishers
publish them. Of course, authors sign their rights aver to the publishers upon the
acceptance of their article for publication and, according to a recent survey, copyright
issues rank last in author prioritics. Instead, authors care about reputation, readership,
impact factors, and speed of publication.™ Towards the end of the hearing, Repre-
sentative Melvin Wart questioned where the original scientists and authors might be
in this panticular debate, the people who are giving up copyright no matter who is the
uldnute publisher. His question highlighted that the author is no longer relevant—
publishers see copyrights as theirs.%

The Fair Copyright in Research Works Act was reintroduced as the Research
WOrh Act (RWA) in 2012 with continued support from private publishers. The
bipantisan team of Representative Carolyn Maloney (D-N.Y.) and Representtive
Dn_;ll _l}m (R-Calif)) introduced the RWA.,

The 2012 version went beyond the NIH policy to prohibit ull government agen-
i ﬁnm. making rescarch that they fund publ.i:lly ::;ihble."' Agf‘:cr p::lzlic o:rcry
El“ T:H“N’“ generally supports open access to publicly funded
e e o b Th o R o
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intellectual property laws, the Amenican hegemonic state namative rests on top of 1
far less united public—a public that differs significandy on how copynight and patents
should be protected now and into the future. This public s now making waves,

The lirger goal of this section is to demonstrate that, as with presidential staze-
men, there is linde to indicate a ditference between Republican and Democraric
voices on issues of intellectual propenty. For example, Reprosentative Dob Goodluste,
the Chairman of the House Subconunittee on Courts, the Intemet, and Intellectual
Property for the 112th Congress recently reproduced the same narmative about
American innovation and the role [P plays in protecting it in his weekly statement
published in the Lynchburg Times. He said:

Specifically, we will proinote policies to protect American intellectual property.
America is the most innovative nation on earth, due in pant to the strong
intellectual property protections our Founder's included in the Comnstitution
and Congress’ commitment to keep those pratections strong and current. In order
to grow our national cconomy we must ensure this vital sector is protected and
able to thrive.”'

As a strong advocate of broad intellectual property rights, Representtive Goodlae
does not seem substantively ditferent in ideological focus from his Democrane
counterparts when it comes to intellectual property. The irony of an anti-govenunent,
pro-dercgulation Representative being willing to pass legisdation to prop up monopoly
control of big industry should not be lost.

What is surprising is that Represenative John Conyer, who introduced the Fair
Copyright in Research Works Act would go on to call for legishition that uides wath
musicians and reconding arists againse the recording industry when it comes to ter-
mination rights.”® The story of how tenmination nghus (the ability of artists to regan
control of their copyrighted works from industry) came to include sound recordings
is ane of typical Congressional complicity with industry—a provision was inserted
into an earlier law that classified sound recordings as “work made for hire™ under the
copyright statute. The satfer responsible for inserting the provision, changing the
status of sound recordings, Mitchell Glazier, went to work for the reconding mdus-
try.” Despite aligning with the publishing industry to keep works out of the puble
domain, Representative Conyer has also aligned with the anise againse the ndustry
this other copyright baule. However, his support for the underlying wleology ot
copyright has not changed.™

Furthermore, with a few deviatons, Congressional support remains bipartian o
advocacy for intellectual property protection. While Represennnve Bermun sought
to offer 2 balanced assessment of the rule to wm back putting government worky in
an open access model, he is othenvise saaunchly pro-copynght. As Representative
Howard Berman nated in a press release from Senator Patnck Leahy's othice

*The theft of American Intellectual Propernty not only by thene i the vrea
tive chain of adequate compensation, but it aba stunes potenal foe coonai
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growth, cheats our communities out of good paying jobs, and threatens future
American innovation,” added Bemun, “Today | remain as comumitted to this
fight as ever, and I look forwand to working with my colleagues both
Republicans and Democrats to protect American businesses, workers, and

innovators."”*

The Republican House Judiciary Committee Chair Lamar Smith joined these
Democratic senators in making these statements,™

While it is possible to track the statements and policy actions of Congressional
actors in more desail, what seems fairly clear is that enhanced copyright, patent and
tmdemark protection remain bipartisan and based upon the conventional narmative
expressed in presidental speeches and Congressional hearings. These views refiect
almost exactly the views expressed by intellectual property industries. The revolving
door berween Congress and content lobbyists eermainly exists.

Former Democratic Senator Christopher Dodd was vocally in favor of the con-
trovensial Stop Online Piracy Act (SOPA). His new position as the Motion Picture
Assodation of America Chicf Exccutive is simply a visible version of the revolving
door.” The then Chief Counsel of the House intellectual property subcommittee, who
was Later hired by the Recording Industry Association of America (RIAA), inscrted
chan-ges to the Liw sought by the RIAA into legislation while still a government
offidal.™ David Carson, the now former general counsel of the U.S. Copyright
Office, took a position at the IFPI (the Intemational Federation of the Phonographic
Industry) in 3[]1_-3 to head their global legal policy section and connect with policy-
makers worldwide to formulate efforts (o halt digical piracy.”” In a related trade, the
US. govemment got Shira Perlmutter, who “lcf the top global legal policy post at
IFP1 10 become the lead official for intemational affairs at the U.S. Pat d Tra-
demark Office.”™ With such close ind jes i i e
T U e e se industry ties it would be difficult for anything

; position to dominate. Furthenmore, the revolving door of gov-
emment and industry officials ensures that the inecllectual
is P‘:nrt nfd;c govemment approach.
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Beyond America—intellectual property barbarians and intellectual
property maximalism

In 2007, Mark Helprin, perhaps most famous for his novel, A Winter's Tule, published
an opinion picce in the New York Times tided, “A Great Idea Lives Forever,
Shouldn't Its Copyrightz™? In this short esay, Helprin expressed his frustration wath
the current protection of copyright and sketched his angument for a copynght max-
imalist position. He argued that authon should reuin the rghts to their work, thar
these should be inheritable by their children, and that these nghs should be protected
for as long as possible. He argued that, while the constitution prohibits perperual
protection, the next best thing, or the longest term possible, would be accepuble.
Helprin sketched out the key concepo of a position designed to maximize copynglt
protection, preferably in perpetuity. Given Helprin's passionate advocacy for a pro-IP
system that would extend author's rights in perpetuity, it is worthwhile o inwvestgate
his argument on the subject in more detail.

Helprin was surprised when his move in the Lnguage ganie generated 1 negadve back-
Lish®® The year 2007 was also almost a decade after Napster had transformed the face
of the music industry and had rendered most of the world mnto pirates engaged in the
illegal download of music. It was also more than 20 years after the TIPS agreement
was signed, leading to intemational controversy that resulted in the leag developed
countries being given increased time to meet the TIIPS standards. [n other words, a
global and vocal struggle over the scope of intellectual property rights already exis-
ted,* and perhaps Helprin did not know he was entering an ongoing debate, one
that could acrually be charted back much further than this century, bur that does not
clange the fact that the debate had long been raging before he entered the fray.

In his original editorial, Helprin sketched out his angument for a copynght maxinulisc
position by making the point that, while the government taxes inheriance and regulates
all forms of propery, it still allows future generations to retain angible property after
the death of the original owner. What makes no sense to Helprin is that copynght
does not follow a similar path as real property. He writes, “Were | tomorrow to wnte the
great American novel (againZ), 70 years after my death the nghts to i, though axed at
inheritance, would be stripped from my children and grandchildren.* Helprn notes
that the beneficiaries of a systemn that removes the copyright from the author and the
author's heirs, is a system that benefins corporate publishers who can then freely reproduce
the work without any compensation to the hein of the orgnal creanon. In his wonds:

“Frecing™ a literary work into the public domain s less 3 public benetit than 3
mansfer of wealth from the fimilies of American wntess to the execunves and
stockholders of various businesses who will continue to protit from, tor example,

“The Garden Party,” while the descendanes of Kathenne Manstield will not.™

Thus Helprin points out the crucial flaw in the contemporary public doman—the

pUblic will most liktl)’ continue to pay, thuu_qh the mtemer 1 changmg thas, but the

author’s immediate family will not benefit.
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While Helprin acknowledges that at least in the United States we are bound by
the Linguage of the Constitution, the wiggle room within the constitutional mandate is
that we protect these works “for a limited time,” which for Helprin should be
extended by Congress as “far as it can throw.”™ [n a short essay, Helprin helps to clarify
some of the key concepts of the copyright maximalist position with a focus on
authors and not comporate copyright owners. For Helprin, authors should retin the
rights to their works, these should be inheritable by their children, and these rights
should be protected for as long as possible—and, while the constitution prohibits
perpetual protection, the next best thing would be acceptable.

Under his vitriolic rant, there is an element of truth that helps to highlight one of
the key tensions and fundamental tenets of the copyright maximalist camp. Specifi-
cally, Helprin, as an author, sces these issues from the perspective of the producer of
something subject to copyright. He is even clear that he understands that corporate
mm-ml over copyright and licensing can create a situation that is not only detrimental
to him pcrsomlly.hnt to authors more generally.*” Helprin is also very quick to point
out that most writers make hardly anything from their libors and few will even be
:g ﬁ::nnugh W get an advance, lc:- alone have an inheritance to leave their chil-

Thus, in many ways, Helprin stands aligned with those who eritique the
contemporary political economy of intellectual propery.

Hclpm-: s arguments are the same ones made by the anti-copyright legions that he
:bh:;s with one snnﬂ_diﬂi:rmcc—hc believes that exwending copyright longer will
benefic :mhon.' whcn'm fact the system as currently conceptualized has been stacked
in Gvor 0?“}’?”}'“‘- industry executives, and those willing to capitalize on creativity.
:1‘:} the bdls'ﬂl bifblriam.".arc willing to envision is not the end of authorship or
it ViY. w“‘ 3 ndiclly disintermediated future where industry does not control
. P)'ngl‘ i “l.'. the exception of a few advocates, the vase nujority of those labeled

anti-copyright™ are nat suggesting the abolition of copynight in its entirety. The
creative commions approach, for example, relies heavily upon the exi Sf i
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be located in industry and Law firms that help support industry mnterests because there
is an industry incentive to keep copyright.”! Posner's and Landes's economic treat-
ment of intellectual property law has been mentioned as two texes that develop an
economic justification for intellectual property.”? Justifying Intellectual Properry, by
Robert Merges, fits the bill of intellectual property advocacy.™ The now classic book
by Paul Goldstein, Copyright’s Higluwy, desribes the tension benween copyrighe
optimists and pessiniists as those who seck greater or less protection for copynghted
works.*! Galdstein’s work is not “maximalist.” however. His angumnent iv better
described as a legal analysis of the technalogical challenges that have evolved over
the past 30 yeans for copyright law, and his work begins from the assmmption that
intellectual property as a system has legitimacy.

Goldstein, in his 2007 book, Intellectual Property: The Tough New Realities Thar
Could Make or Break Your Business, sees the uncerainty created by the push and pull
of these positions to be the “tough new reality” within which busines must operate.
Constant legal challenges, effors to refonn the law, and expansion of rights are all part
of an uncertain and continually changing termin.” In other words, 1P has emeryed from
the sideline of jurisprudence into a central position fraught with polites and strugple.
While Goldstein is correct, that there is uncertainty in the world of 1P, 1 disagree with
the assessment that it comes from those who seck to reduce the current starus of
intellectual property. Instead, | would argue that the current instability comes from the
expansion of rights. As the concept of [P has achieved a more popular status, more
people have turmed to the couns to proteet what they see as their rights, thus uang the
law to nuke their claims. One of the unintended consequences of expanding con-
cepts of property rights is that not only the onginal actors secking to protect thewr
self-interest benefir, but the field upon which rights will be contested s widened, and
broader claims are thus allowable. More contestation over rights by new acton and
thus more litigation have the impact of undermining the very etforts intended by the Liw
Once someone understands a previoudy unprotected thing as property, then by defaule
a new strupple over ownership ensues. Expansion of nghts abo transforms previously
non-criminal acts into criminal ones, requiring more enforcement, surveillinee, and
control than previously wamnted, again nuking the field more divisive.

What copyright maximalists tend to share in conunon 1s belief in the clann tha
copytight and patents are forms of property. Goldstein clirifies that the duonenon
between copyright optimists and pessimists (or maximalists and reducnonis) revolves
in part around the concept of property. The fact that intangibles can be shared and
used without leaving the possession of their original owner nieans to pesinnn that
copyright is a non-rivalrous good and thus not property. To nuanulsn, howeser,
despite the intangibility of mpydghrnl objects, the concept of property renuim
pammount.® To that degree, Goldstein sces the Law as having evolved i tennon
between these sides—with maximalists seeking to expand the hw and reductonno
imposing safety values where possible.”’ o

The perpetual rights anruments. with the undentanding of mtormuanon i property,
can be situated within Wark's assessment of the
As he puts it in his introduction:

coming wruggle of the ntormanon age
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Just as the development of laind as a productive resource creates the historical
advances for its abstraction in the form of capinl, so too does the development
of capital provide the historical advances for the further abstraction of infor-
mation, in the form of “intellectual propernty,” In traditional societies, land,
capital and information were bound to particular social or regional powers by
customary or hereditary ties. What abstraction hacks out of the old feudal carcass
is a liberation of these resources based on a more abstract form of property, a
universal fght to private property. This universal abstract fonn encompasses
first land, then capital, now information,”

To Wark, a writer such as Helprin has been caughe up in the struggle over a new
form of properny. .
- These advocates and the myriad business interests supporting stronger and more
comprehensive intellectual property laws have successfully established the discourse
on intellectual property within which any critique must be made. In 1991, Patterson
and Lindberg, writing about the applicability of the 1976 revisions of the American
cnp)-rig'h: statute, predicted thar, as new technologies became the subject of copyright
protection but old precedents continued to apply, copyright law would, “enhance
the monopolistic position of industry leaders,™” Writing before much of what
became the copyright battles of the 19905 and 2000s, Patterson and Lindberg were
among the first to stake out a balanced approach between users and owners, and they
:::guc.d that courts should limit copyright protection when it “frustrated those con-
stitutional policies: the promotion of leaming, the protection of the public domain,
and the protection of the author (though not necessarily the publisher).'™ Unforunately, as
:I:,; .nn.mi then, and it is still true now, “the law of author's rights and the law of
}u:;fhn arc bm!f nlmmti)l-“:mdenimlupcd—pﬁlmdly because of the cours'
:‘::‘m ““?:lht\?_m;nu; ;glm. 'I:ht!il‘ \'is?on of a balance is a far cry from where
iy I:h :ﬂm A an_d cerainly th'mr prediction of the future was prescient.
e lfm;;lnnn upon which the U.S. extension of copyright max-
oR e ;:; t’ c Umfr:d States lll;f: paves the way for global IP dom-
nnovative and creative. We need such strong intellectual
Sy i chiecs ol y ﬂl'ﬂ-l L".lﬂl}-:ﬂy because the creativity of the United
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Only seven of the world's 50 Largest publishers of all categories are U.S.-owned.

e The book-publishing industry in Europe has approximately twice as nuny
entployees as in the United Stares,

o Of the top ten best selling fiction authors in any Linguage whose work is sall in
copyright, five are forcign. A Dritish author wrote three of the top five best selling
books in the United States in 2012.

e Two of the three najor recond libels are foreign owned. These two libels have a
marker share of 59 percent.

Thirteen of the 20 best sclling recording artists are foreign.
Of the 50 most popular motion pictures in the United States in 2012, half were
filmed partly or entirely ounide of the United Sttes.

e In 2013, the Oscar winners in 13 of 24 categories were foreign. In 2012, the
Oscar winners in 11 of 24 categories were forvign. In 2011, the Oscar winners in
cight of 24 categories were foreign.

e Scventy percent of the most recent generation of game consoles were manu-
factured by Japanese companies. Japanese companies lave manufactured 92 percent
of all game consoles ever sold.

e In 2011, foreign companies obained 7,000 more U S, patents than U.S. companies,
In 2011 and 2012, seven of the top ten companies receiving U.S. patents were foreym.

® 57 percent of the global revenue of the 15 Ligese phanmaceutical companies was
generated by foreign-owned companies.

» The majority of the employees of both the United States and the foreign-owned

phannaceutical companies work ounide of the United States. """

Thus, even if the United States renuins central to creative and innovation-driven
industries, oumership of the resulting intellectual property is not retained. The gov-
emment has, however, pushed for even more restrictive [P laws that may, in the
words of the report, “benefit foreign corporations at the expense of US. con-
sumers.”™ [t is within the context of expanding U.S. [P laws and the support of a
globalized capitalist economy that we must assess what type of future global econonry
is being created.

Conclusion

In April of 2013, former President Bill Clinton gave a speech at the Creanviry
Conference that signaled a departure from the Amencan talking points on ntellectual
property. The former president, who presided over the expansion of copyngh m the
digiral age, spoke in favor of flexible copyright, crowdsourang, creative conunans,
and a balancing berween remuncration for cresnve work and puble e of that
work.'"™ |n many ways, this p::rtil:u].lr move m the bnguage wime .u protouml and
marks a significant departure from what we have come o expect trom pubhec ot
cials. While the prevailing narmative of U.S. intellectual property poley renam saable
and very pro-IP, the idea that, after 30 yean of .Id\.'l‘l\.'\.l\“}'. there Wa snuall hope thae
more flexibility is even acknowledged by 1 former otficral v oagahicant. A discuwsed
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in this chapter, there are small fissures and clear resistance building to the prevailing
1P wisdom. Thus, the game is not over yct.

What is also significant is the challenge to the official Amencan position on 1P by
the public as exemplified by the recent failure of the SOPA and PIPA (PROTECT
Intellectual Property Act) legislation. Such resistance may suggest change for future
Congressional debates. As Public Knowledge President Gigi Sohn notes, at the very
Jeast, future pro-1P legislation will be placed under much greater scrutiny and be
subject to more debate than in the past.""® Thus, while the underlying state mesage
remains strongly in favor of intcllectual property, the possibility of altematives as
raised by those debating the issue emerges as a sliver of hope. That massive protest
would erupt over the issue of intcllectual property would have been inconceivable 20
years ago. However, resistance has been mounting for some time now.'"

The hegemonic language of 1P maximalism leaves relatively linde space for a more
complex and nuanced approach to innovation or creativity. It assumes that only
the most maxinulist protection will inspire art, music, and literature. Increasingly, the
maximalist position pits content owners against content users as well as the techno-
logical infrastructure where content is primarily circulated—the internet. As with any
political discourse, the intellectual property maximalist project is based upon ideolo-
gical assumptions, the articulation of victims and victimizers, winners and losers, and
assertions about the conditions under which innovation and creativity occur.

Conversely, most scholarship on issues of intellectual property has a critical lens.
The critical scholarship may take a varicty of approaches to the concept of intellectual
property. It might criticize a specific aspect of the law, it could embrace the logic tha
the aw ought to balance competing interests, it might highlight the unequal out-
comes of the law as it currencly stands, it can offer a critical history of the evolution
of the law, or it might make arguments that types of intellectual property should be

ahmdonu’i alsogether. Goaldstein identifies the emergence of the eritical academic
approach in the software bartles of the 1980s, where:
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importance of American ingenuity and government etfors to protect it. As a resule,
academics, activists, and others concemed with the future of [P are lumped together
with pirates, counterfeiters, and those engaged in economic acts against the current
system as the problems that must be samped out.

If intellectual property activists and scholars wane to see a ditferent future, then it i
impormant to figure out how to alter the policy tjectory of the intellecnual property
maximaliss. The Washington Declaration on Intellectual Property and the Public
Interest is one place where those concemed with the [P maximulist trajectory have
begun, '™ Critics of intellectual property span the globe, represent many disciplines of
thought, are activists secking to alter the information economy, and abo are artists,
musicians, authors, and creators themselves. By contrast to claims made by 1P max-
imalises that govermnment has not gone far enough to protect 1P, cnitics of the current
1P system see the failure of government in that fact that it has gone too far and cre-
ated too expansive a system rather than that it has not gone far enough. Each ude
recognizes the state as the arbiter of [P rules—either seeing the state as a vehicle for
corporate interests against the public interest or, for the maximalists, secing the sarte
as filing to establish the necessary conditions for economic growth.

It is difficult to identify winnen and losers here. After decades of debate, there
seems ta be not much new that can be said cither for or against the protection of [P
All the arguments for and against the system have been played out, critiqued, and
exhausted. We know the arguments and counter-argunients by heart and yet cach
side continues to struggle to define the policy temitory. The same stories are twld. In
the political economy of the information age, the user, the sick, the student, the
global South, the music fan, the movie buff, the small business, and much more are
those who either don’t care about intellectual property righs or can't atford to pro-
tect what rights they might have anyway. This leaves the playing ficld open to business
interests who do have the wherewithal to establish strong rights.

The state is not a neutral arbiter of disputes but an active participant in managing
the population, and increasingly a global population, for the new infonnagon economy.
This chapter sought to develop the American maximalist position that prevails 1n
policy circles and the ways in which govemment statemens regarding the future of
IP establish the prevailing policy paradigm. Foucault suggesss that the sate survives,
and is limited by, the tactics of governmenaaliry that it employs—whar falls within its
domain. States are not defined by their temitoriality but by the “nuss of populinon™
requiring “appanatuses of security” to control"" This chapter describes part of the
modemn regulatory scheme developed by the state 1o ensure its legiomacy—the value
of the state in protecting intellecrual property. The next chapter tocuses on the role ot
the state internationally and situates the hegenonic namuve of Amencan ntellectual
property within the global context and the goals of other state acton.
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INTELLECTUAL PROPERTY PIRACY AND
THE NATIONAL SECURITY THREAT

No one doubts that a great deal of copyright piracy is taking place, but reliable data
about scale and trends is surprisingly scarce,

UK Hangreaves Repor, 201!

We determined that the US. govermment did nat systematically collect data and per-
form analysis on the impacts of counterfeiting and piracy on the US, economy and,
based on our review of literature and interviews with experts, we concluded thar it
was nioe feasible to develop our own estimates or attempt ta quantify the economic
impact of counterfeiting and piracy on the U.S, economy,

May 2010 Repor of the GAD?

The annual Iflnn are likely to be comparable 1o the current annual level of US.
;r;:::m: :u;:‘\'er $300 billion. The exact figure is unknowable, but private and
' ies tend to undentate the impaces due o inadequacies in data or

Repon of the Commission on the Theft of Intellectual Property, 2013.°
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The failure of ACTA to acquire the necesury signatures also demonstrates the
global complexity of the political Lindscape surrounding issues of intellectual prop-
erty. ACTA sparked glabal anti-intellectual property prorests, with people camimg
into the streets to resist the new made agreement. [n many cases, the negotiating states
were not able to aswre their own citizens that the agreement was in their hest
interests, Countries not party to ACTA were vocally critical of the agreement
because of the impact it would have on already existing intermational agreements, and
numerous NGOs from across the globe spoke against it, The Electronic Fronuer
Foundation (EFF), for example, an American-based non-profit advocaung for less
restrictive copyright, privacy rights, and digital freedoms, summarized the US. role in
ACTA this way:

Through ACTA, the US aims to hand over increased authority to enforcement
agencics to act on their own initiative, to seize any goods thar are related o

infringement activities (including domain names), eriminalize circumvention of

digital sccurity technologies, and address piracy on digital networks.”

ACTA is indicative of the ratcheting up of 11 enforcement globally. The resisance to
it is indicadve of the fractures that surround [P debates when they are held publicly.
These fractures do not align: not in tenns of countries, stages of development, or
even business interests versus public interests. Thus the globalized Lindscape of intellectual
propenty is a complex one to namre.

The public scatements, legislative machinations, and transformation of the adnun-
istmtive infrastructure to protect and promote a strong 1P agenda are indications of
the way the state sces iuself as relevant to the future of [P, American policymaken
continue to support stronger global intellectual property rights via trade ralks, inter-
national fora, and bilateral and multilateral agreements using the same narmanve about
technological innovation, ingenuity, and the rush to protect the creative spinie as they
did 30 years ago. Despite decades of critique, these mythological assertions remain the
foundation for intellectual property Law in the United States and one of the most
powerful exports from the United States.

As noted in Chapter 1, the maximalist and minimalist penpecaves do not eauly
align by political ideology or levels of development, or berween states and their
people. Rather, the complex global world of IP nicans that the United States advo-
cates for the most aggressive 1P protection and other stares offer a range ot diferent
approaches. Additionally, American citizens have been involved with ano-IP etforn
abroad, NGOs are not bound by the nation-state where their headquarten nuay be
located, and new economy businesses such as Google align agnse old economy
businesses such as big phamu, both of whom are global i reach, T\-In:u It comes
configuring the I debate. Maximalist and munmubse 1P effors dety tradinonal v
of analysis, especially when located on the intermanonal scene .

What ACTA does affinnatively represent s 2 virtual aligmment of pro-maxoubse
IP private forces with negotiating agents of the nanon-state. Trade agreements

llcgutinni in secret with unl)‘ a few carponie represeniaaye able 1o participate
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drafting the text is not a democratic process. It is further evidence thac the con-
temporary strupgle regarding intellectual property is one over how we \?'ill define
property at a new level of abstraction in the information age. If all the myriad playens
in the intellectual property game were allowed to sit at the table, a consensus would
have been impossible, or the agreements would have looked substantially different
and would have required an accommodation of the interests of those who see a dif-
ferent future for a global digital economy. Limiting dialogue during the negotiation
to those embracing stronger [P protection ensured that a document would be produced
that, while controversial once disclosed, would set the agenda and make downward
negotiation much more difficult. Controlling how the protection and enforcement of
IP Laws will be defined at the intemational level also construets the framework for
how we will view and undentand the transfer of technology, the sharing of culture,
and future innovation. The paradigm established is that these are commodities to be
bought and sold, and as much as possible sharing of ideas, innovations, or art across
national borders should be allowed only for profic, '

While ACTA wallows and the American domestic versions—the Stop Online
Piracy Act and the PROTECT Intellectual Property Act were stopped by protests,
the cfiors to further increase [ protection have not waned, but have merely shifted
locations. The Trans-Pacific Partnership (TPP), which essentially seeks to implement
similar restrictive 1P enforcement as ACTA, has also been negotiated in sccret and
represents the newest in a relentless effort on the part of IP maximalists to ensure that
the aw suits their interests.® Beginning domestically with the DMCA, the United
S.ntn has been at the forefront of the IP maximalist efforts and has sec the interna-
e e e
e el t not is a much

. ce that has fought for transparency as well as a
more democratic set of rules to govem global 1P rights.

Chapters 2 and 3 are designed to set the stage for understanding the 1P maximalist
position. Chapter 2 described how the United States has
processes to better protect intellectual prop
and broader P protection is good for innovation and creativity. Despite, counter
arguments and evidence, the domestic law of the United S et 0
become increasing] A tes r'cg:u'dmg 11 has

¥ restncuve over the last few decades, 3 move in the language
game that has been exported plobally, Cha: g . --b b"
- ¥+ Chapter 3 takes up the claim that the “theft

reconfigured its ingitutional
erty based upon the claim that stronger

position continue to assert the angu
:.xpms.we enforcement mechanisms
pincy i so dire and the mo

nent that the world is in
for intellecrual property
neary los so significant,

are abso intellectual property
then be used 1o Jjustify even
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mare stringent protective measures against 1P theft. These anuments also represent 4
shift from understanding intellectual property piracy as a busimess matter w under-
standing it as one of national securiry. PMirates and hackens can then be prosecuted more
harshly than would otherwise be possible. These anzuments also set the stage w jusafy
aggressive and offensive cyberttacks on those who steal [P, Futhennore, they clearly
locate the protection of intellectual property under the auspices of the nanon-sare
instead of private industry.

In the final secton of the chaprer, 1 will investigate the far more fragmented ticld
of state approaches to piracy globally. These variable approaches have led to the dis-
ruption of the 1P maximualist agenda at the intermanional level. What becomies clear 15
that even the closest trading pantners of the United States tend to embrace ditferent
attitudes towands the protection of II? and may chart a ditferent coune, leaving an
altemative to the [P maximalist position at the global level possible.

Framing piracy as a national security threat

Following in the footsteps of former President George W. Bush, President Barack
Obama has taken up the language of security to descnibe intellectual property ssues.
The cybercrime battles of the century, according to Obama, will deal with inrellec-
tual property issues. Obama noted that [t's been estimated that last year alone cyber
criminals stole intellectual property from businesses worldwide worth up to $1 ml-
lion. In shorr, America’s econamic prospenity in the 21st century will depend on
cybersecurity.”" While it is not clear where the $1 trllion figure comes trom, and
critics have often denounced such high numbers as being inaceurate,'! it should be
noted that facts have not goten in the way of political rhetoric, and the prrate
remains an impormant *threat™ to fight. Ironically, the past 30 years of etort o halk
piracy have done litde to decrease the estimated losses, if the numben are true.

Piracy has long been the evil against which pro-IP forces align and serve as the
justification for enhanced protection. Pimcy is what William Patry calls 3 “morl
panic,”'? There are many different dimensions to the illegal we of 1P—they mclude
counterfeiters who make knock-off products, from Nike t-shins to patented phar-
maceuticals, organized criminals who smuggle and mde in said knock-otls, hacken
wha infiltrate computer systems, file sharing, and much more. The concepe of the
pirate is the overarching label that ties these multiple activinies tagether and locarey
such behavior ounide the scope of legal legitimacy or trade. In the popular pro-(F
discourse of pinracy, the pirate tkes what 't theirs and their acnons resule i balliom
of dollars of loss to the victims—the IP industries. According to the anument. the
pirate is among the most dire threats facing our economic secunty n the rwenov-hnt
century.

Before moving forward, it is important to clarify what [ am seekmg w do when
describing claims made about piracy. [ am nocg, as some nught want o angue
endorsing piracy of commercial products. though 1 do see their production i senvang
a market function, However, it is worth undentanding how piacy tuncoom 1o
establish a moral and political frame where certatit fypes of production and exchange
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are made possible at the expense of others, Naming the pirate as the threat to eco-
nomic life and blaming the pirate for everything from producing faulty products to
terrorism is a tactic that attempts to remove alternatives to our current intellectual
property system from even being discussed.

Certainly, there are isues of fimess when someane makes a copy of something
you have produccd and passes it off as their own. Concepts such as originality,
authenticity, and control of what we create have evolved over the past few cen-
turies to take on the mantle of truth. The idea of the individual as the location for all
things creative, working alone while capturing that moment when the spark of
genius brings an idea into being, is so centmal to the namative of creation that we tell
ourselves that asserting protection over that act of creation, seen as the expression of
the self, is foundadonal. We react to the personal copying from an individual
author—of a song, a book, an armwork, because the deception deployed by the copier
strikes a chond of injustice in us. In many ways, everyone from the most extreme 1P
abolitionist to the most avid maximalist understands this basic premise, The debate,
however, is over the legitimacy of property rights as a mechanist of protection and the
complexities of an intemational political economy that has ransformed the circulation
and sharing of culture into a commodity.

This initial impulse towards faimess within the modem copyright, patent, and
trademark debates helps conceal the political economy of intellecrual property that
has developed over the last 30 years or so—an economy that, as pointed out in
Chapter 1, has vasly concentrated the ownership of these intellectual properties and
placed the debate at a level of abstraction from the original artist thar makes the inidal
argument not scalable. First, rarcly does the original artist within this corporate
mcnirc of l'l' benefit from the system. IF anything, the logic of an “incentive to
- functions like the company store where the arist s paid so listle for their
creative work that they are forced to continue to work creatively to pay the bills and
get out of debe 1o their corporate owner,
urs:;o:;f;)‘:l:t rﬁ::“asuamm-:fl (cither d.:c counterfeit goods or downloads of music
sellér—mos people mh“;“ knmli being passed off as the original work of the
ditie ki p} g knock-off luxury products understand what they are

people watching a movie downloaded from the intemet know that

Thus, there is a break from our
uthor from auribution for their

:h? fiu: they took it from did not create the movie,
orginal sense of justice—stripping the original a

. intellectual property issue at
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However, making the cross-cutting issue a violinon of tademark implies that there
are no harms associated with “brand”™ name products, when in fact the isue of con-
sumer safery applies equally to authentic products.’ It is worth asking what 18 con-
cealed in a discoune of piracy that aurnbutes danger to counterteits, thus implymg
that, within the capitlist economny protected by strong intellectual property Laws,
consumer harm is not an issuc. Chances are that nobody has died from buyming a
knock-off Coach handbag, and so using the concept of harm coming from counter-
feit goods while the official branding of goods assures that a company will be a good
corporate actor is a false dichotomy.

So, the isue is not if piracy is good or bad, but what rype of economic structures
do arguments about piracy produce? Who benefits from this structure? What do we
leam about the ways in which pircy is positioned that help us undentand how
economic and political actors assert and develop their interests? We are engaged in 4
struggle to assert a new economic maodel based upon control over the intangible. Ths
struggle is part of what Foucault calls govemnmenaality, which has “the population as it
targert, political economy as its major form of knowledge, and apparatuses of secunty
as its essential technical instrument.”™"
or even advocating for piracy, but instead secking to undestand how a discoune
regarding the role piracy that plays is developed and used to establish a speaific type
of cconomic relationship and to manage the population of a state (or states) accond-
ingly. With this brief introduction in mind, it is worth seeing how the contemporary
discourse on piracy is evolving.

Thus, | am not offering up piracy as a solunon

The securitization of intellectual property

In the winter of 2013 security sources in the United States announced that China had
successfully hacked U.S. datbases and downloaded U.S. intellecrual property uning
an ammy of hackers employed by the Chinese govemment. The Chinese government
denied the allegations,'® but security experts traced the hacking effors to 4 sare-run
location in China. Mandiant, the private security company whose report helped
support the U.S. accusations, acknowledged that it could be posuble the hacken
involved were not employed by the Chinese government, but instead worked just
outside the gates of Unit 61398, the state-sponsared hacker unit under surverllaince
However, they argued, the most logical conclusion was that a sustamned amd sys-
tematic eyberattack sponsored by the Chinese govemment existed and 1o goal was ro
steal American intellectual property.'®

The Chinese, it was r:purl:cd. were hacking into as many Amencan gfmzputcr
sources as they could infilomate, including company computers {looking tor rade
secrets, plans, and financial information), public libranies, umverity systens, and
government resources. While the Mandunt document sparhed 3 medu trenzy sue-
rounding issues of cybemsecurity, the concem over Chinese hucken stealing Amencan
intellectual property has existed as a sgniticant
originally conceived of as a threat w pational secunty m the ‘\11\- Fh.u it has been
shaped in the current penmutation, more comventamal “thelt” of [P hay been 3

pohtical ssue tor vean. While not

1




64 The national security threat

significant thom in the United States-China relationship for dccadcs.f’ China has
Jong been implicated in intellectual property theft, especially of copyrighted works
such as software, movies, and music.

While conventional Chinese piracy occurs via the production and sale of pirated
software, movies, and designer goods, the newest move in American claims about
Chinese 1P theft focuses not on the goods themselves bur from where China is get-
ting the 1P, The previous “thefi” of American IP involved manufacturing pirated
goods in China. The idea was that somecone in China secured a legitimate copy of a
movie or software program and then reproduced pirated copies to be sold cheaper.
There were also concerns about Chinese pirates looking at designs on public websites
and then dircaly copying these designs. None of these conventional methods of
piracy described as a threat to the U.S. economy involved hacking into protected
computer systems and downloading as much information as possible.

Thus, the new dimension to the long-nmning battle with the Chinese over intel-
lectual property is that the theft involves hacking to download intellectual property
by infikrating private computers, but ako govemment infonmation as well. The
reports are somewhat vague abaut what has been stolen or how China will be able to
use this information to create pirated products. In fact, the goal of this verion of 1P
theft seems to be knowledge isclfi—to download as much information to help
develop the Chinese economy as possible, some of which may result in piracy as we
f:umnr.!.y undenstand it, but much of which may simply st the foundation for future
innovation,

1?!5 secf:nd new move in the piracy linguage game is the role of the Chinese sate.
Urlhk: pror controvensics where the Chinese govemment was seen as turning a
!’l'"d. eye to pircy conumitted by private actors, the Chinese state is now directly
:]Tl;::;d r:u :lltc perpetrator of 1P theft. Once t'hc Chinese government is labeled as
oaiakaes o in’::::?dp'm‘" accessing American computers and sucking up vast
e F“’Pm)_'. th.: significance in tenms of national security

pronounced. State invasions of America
mtvmdt::mw: :;;lm::d lfllﬂw. IP has now become wrapped into the national
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companics continue to sce the intemet as relatively free of government merusion. 1]
however, theft of intellectual property becomes a matter of national secunty, then
govemnment oversight of the intermer will be more justified. While claims of vast
amounts of IP theft are ampant in the media, companies renuin hesirane o disclose
hacking attacks or loss of data. Security companies abo play their cards close ro the
vest and Mandiant’s decision to disclose their prvate report was alculated to
demonstrate the true threat that Chinese hacking poses for the United States.

What more recent reponts demonstrate is that Chinese hacking and the thelt of
intellectual property has achieved the status of a national security threat.™ As The
New York Times reported in March of 2013, the threat has “moved to the torefront of
American concerns with China ! Specifically, the cybenecurity threars under most
clear scrutiny by American security experts were those rebated 1o “the theft ofintellectual
property by Chinese state entities.™™

The types of intellectual property stolen are not amticulated in terms of copy-
righted, patented, or tademarked producn, Trade seeret theft is central to the gov-
emment’s case against Chinese hackens. However, the distinee type of intellectual
property stolen is not relevant, it is all considered crucial to the US. cconomy.
Additionally, the IP taken by China goes beyond copies of popular DVIDs or the
newest version of Windows. As a result, the natonal security justification for stronger
state action has expanded to include intellecnual property protection,

The marriage of IP and national secunty can be seen in the numerous reports on
cybersecurity that have been produced in the last sevenal years. For example, Dr.
Andrew Krepinevich in his report on cyberwarfare for the Center for Stmategic and
Budpenry Assessments swraps attacks on critical infrastructures and theft of intellectual
property seamlessly within the same argument. As he notes:

While cyber economic warfare has not been characterized by formal lertens of
marque, it does appear that there is a willingness on the part of sates o use
proxies to better avoid atribution when stealing state secrens, intellectual
property, and other valuable information. Employing cyber proxies succestully
could give risk-tolerant leaders an even greater incentive to engaye in Lirge-scale
cyber war against an encmy’s crinical infrastruceure.™

The quote shifts casily between destroying infrastructure via a cyberattack and steabng
intellectual property, whatever that is deemed to be. Such equivocanon establishes a
new way of understanding [P that requires a state response beyond that of the Umited
States Trade Represenuative.

The link berween theft of 1P and national secunicy was also made clear m 3 recene
report by the Commission on the Theft of Amencan Intellectual Property publinhed by
the National Bureau of Asian Research in May of 2013, Of the nuny renurkable
recommendations made in the repor, one of the very fint was to “desymuarce the nanonad
security advisor as the principle policy coandinator tor all sctions on the protecoon ot
American [1."** The national security advisor is 3 senior advior to the pmnl::m with
offices in the White House and chairs the Nanonal Secunty Counail (NSC) =Y Whale
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cybensccurity is already within the scope of the NSC mandate, placing 1P’ enforcement
under this umbrella makes [P a national security isue.

While many of the recommendations in the Theft of American Intellectual Prop-
erty Fepart remain econamic in scope (regulating foreign investments based upon 1P
thef, further criminalizing 1P theft, stopping goods made with stolen 1P ac the
border, and much more), the report begins by quoting President Obama on the ser-
jousness of the problem. This same quote also graces the NSC website. President
Obaima makes it clear that the theft of 1P is “one of the most serious economic and
national security challenges we face."™ The report goes on to note that “Nerwork
attacks, together with other forms of 1P artacks are doing grear damage to the United
States and constitute an issue of the first order in United States-China relations.™7 As
becomes clear from the way these reports are written, hacking and aggressive cyber-
attacks are equated with 1P theft. It is not clear what an “IP attack” mighe be, bur the
concept of ane is introduced as a serious concemn and supgests the need for an
appropriate defense.

The Theft of American Intellectual Property report helps contibute to the new
move in the language game—that IP theft is a threat to U.S. national security. The
Commission that produced this report was co-chaired by U.S. Navy Admiral Dennis
C. Blair, the former Director of National Intelligence, and Jon M. Huntsman, former
Govemor of Utah and former U.S. Ambassador to Singapore and China. He also ran
an unsuccessful bid for the 2012 Republican presidential nomination. Such high-
powered leadership assures that the recommiendations of the report will be seriously
considered. l\!eithcr of the co~chairs has any specifically mentioned background in
law or the divene types of intellecrual property, but such background no longer
scoms to matter giv:n-dm patents, trademarks, trade secrets, and copyright are
lun-:.;;:l together as the indistinguishable category of “intellectual property.”

o by“g:‘:q’:’:’qﬂ':f;:ﬂpmdgfd l:li: l-hc issue of 11’ theft and cybersecurity includes
ment uses a similar chniccnotiy‘. 0 :in i dlc.c}lbmpm i B This docu-
i Sy words to promote intellectual property to the level of 2

secunty threat. In the prefice to the 76-page report, subtitled *Assuring
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America’s critical infrastructure, its theft alone is sutficient to warmne a heightened
sense of national security threat.

Intellectual property piracy has been clearly aligned with the furure health of the
American economy.® 11’ as 2 national security issue means that protecting it becames
even more central to the role that the seare will play in the fiture of IP policy. ™ Prior
to the Chinese hacker scandal, the Republican Party Platforin waxed hysterical about
the threar that China posed to our intellectual property and claimed that the Obama
Administration was doing nothing to save the United States from this threat. In the
aftermath of the Chinese hacker scandal, the Pentagon isued a reporr on cyberse-
curity in which they recommended that some cybenatracks could be comidered acts
of war, but that “routine theft of intellectual property™ was not yer in that category.*?
That being said, offensive cyberattacks are very much within the purview of the U.S.
policy on cyberthreats,*® and there is reason to believe thar the close alignment of IP
theft with aggressive forcign behavior sens the stage for linking [P thelt more clinely
to acts of war in the future,

The growing evidence compiled on China as a massive [P pirate that threatens the
cconomic stability of the nation very clearly indicates that intellectual properry has
taken on a new and prominent role in Amenican foreign policy discourses. Over the
course of the last few years, the strategic move made by the US, government and
private entities, such as the US. Chamber of Commerce, has been to align the theft
of IP as closely as possible with national secunty issues. In terms of cconamic pohcy,
cfiorts exist to ensure compliance or fice trade sanctions. In terms of foreign policy,
our very national sccurity is now ar stake.

Furthermore, in the mainstream media and in repors on cybenecunty, all com-
puterized resources are now understood as something Libeled “mtellecoual properry.”
These reports do not distinguish between copyrighs, patents, trade secrets, or any
other type of 1P that is subject to theft. They do not discuss the details of what has
been stolen or how it has been used against us. At this poing, much of whar the full
impact of the theft of IP* will be for the U.S. economy is speculation. For example, 1t
is not yet clear how we will know if a given product designed in China was posuble
because of the information taken by the Chinese govenunent or because of already
existing Chinese research.

In this section, | am not arpuing that the national secunty threat armcubated by
govemment officials lacks seriousness. Within the logic and framework ewtablished by
the United States and embraced by strong intellectual property advacates, the threat »

real and very serious. However, | am supgestng that franmung 11 theft n e of

national security is a new move in the lnguage game further enhance 4 specitic
type of property relation and political economty. Undenmnding all Amencan awets as
IP and thus subject to private ownership and using the Linguage of property t detine
these intangible assets sets in motion 3 speaitic configuration ot how knowledge »
produced, consumed, and shared. It also sets the stape to clamm that tunure mnovanon
. » . 5 ) :
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theft. the more the better for the U.S. economy. If the theft of 1P is a national
sccurity issue, then it sets up other states as possible enemies and creates the possibi-
lities of new forms of warfare. The configuration that securitizes [I’ places the state in
the forefront of the game and reinforces the power and purpose of the nation-state in
protecting national property. When piracy is understood in this way it also further
demonizes the hacker and the pirate.

Who is the enemy? From pirates and IP activists to terrorists

The Global Intellectual Property Center (GIPC), funded by the U.S, Chamber of
Commerce, is at the forefront of identifying the threat to U.S. businesses from piracy.
In their report, “Intellectual Property: Creating Jobs, Saving Lives, lmproving the
World,” the GIPC claims that the current assaule on IP is coming from two forces
that must be countered. In the words of the GIPC, “The first threat comes from
criminals who have built a $600 billion global criminal enterprise of counterfciting
and piracy that destroys jobs, undermines innovation, and endangers consumers.”™?
The second threat comes from:

a growing mavement of anti-IP activists dmwn from universities, foundations,
non-govemmental onganizations (NGOg), ideologically driven interest groups,
and cven governments, These activists promote the idea that 1P rights should
not be recognized and that the protection of 11 impedes progress and hurts the
poor. They are spending tens of millions of dollars annually to transform this
ideology into govemmentl and multinational policy.3

WIQ: of course positioning their own report and arguments as the opposite of these
andi-1P activists (thus non-ideological and evidently an organization that does not
mﬁm uf;:;llnllm mnfsfily to enhance 1P laws globally), the U.S. Chamber's point
the Ay st lhn.;c critical u!' expanded intellectual property rights as a threat to

; el ofhl'cl. IP activists, then, can be grouped into the same category as
organized criminaks. Colin Darch notes in response to the Chamber report:

Auth i :
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tified as a2 serious threat—and by the

i e e largest lobbying organisation in
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expressions are helplesly fighting on their own without legal recoune of protection.
These statements are fundamentally unmue.

The report outlines ten reasons why we should care about 1P. Along with causing
a loss of jobs, and a loss of tax revenue that could go for roads and schools, piracy s
also responsible for the creation of life-threatening products. The repore claims tha,
“not protecting these inventions is the same as giving them away to our global
competitors for nothing.™*? How the authons could honestly argue that the United
States does nothing to protect intellectual property, since there is an entire infra-
structure in place to do just that, is unclear. However, the report is aimed ar produ-
cing hysteria and a sensc of helplessness in those who seck enhanced 11I” protection: a
problem can only be solved by more govemnment intervention. There is an irony in
the U.S, Chamber of Commerce, not a bastion of pro-government regulation ideo-
logues, mking a position in favor of more government regulation over the narker and
advocating for much stronger regulatory oversight and criminal penalties.

Despite statements made by the GIPC, we are objectively far from the reality char
they chim exiss. First, we have witnessed 30 years of expanded protection both
within the United States and globally. This protection has enhanced the scope of IP
rights, but more importantdy it has expanded the depth of the enforcement available,
criminalizing previously non-criminal acts and, as mentioned in the previous chapter,
transforming govemnment agencies throughout the American burcaucracy 1o deal
with the “threat™ posed by the theft of [P.

Second, while I would be interested to know where the millions of dollars funding
anti-IP research is going, the language of those secking to better balince 1P rights has
nude virtually no difference in US. public policy. One of the reasons to stake our
the growth of the intellectual property maximalist pasition is to undenstand how fully
entrenched it is as the legal architecture of the infornution age. Finally, the GIPC
report, much like others mentioned in the List chapter, tends to be a series of asser-
tions with limited substantiation that instead supports an ideological agenda designed to
support a specific configuration of property rights. The govenument can now jusuty
its maximalist position by using worldwide piracy, now also including [P acavises, and
of counse terrorists to claim a danger exisss that must be halted.

Lest the GIPC report seem insignificant and unworthy of attenuon, it 1 worth
noting that their position is mirrored in the public pronouncemenn ol governiment
officials, such as USTIL Ambassador Ron Kirk. In a recent statement assactated with
the release of the 2010 Special 301 review, Kirk has this to sy about 1P piracy:

Piracy and counterfeiting undermine the mnovaton and creanviry that v vl
to our global competitvencss. These notorious markets not only hurt Amer-
ican workers and businesses, but are thran o enteprencun and industnes
around the world >
The US. Chamber of Commerce iselt nught casily have produced thee wonls
Certainly, they are also strikingly similar o thene issied by Prowdens Reagn, Chnton,
L]

Bush, and Obanua.
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As discussed in the previous section, piracy is considered to be a global threat to
American innovation and increasingly to its national security. Not only is 1P theft
now understood as a matter of national security, but, in yet another move to ensure a
maximalist approach will be taken to further enforce 1P laws, in the past 9/11 world,
piracy has also now been linked to terrorism. The specific frming of the angument is
that terrorists fund their violent efforts via [P piracy and thus there is additional jus-
tification for enhanced enforcement and punishment of intellectual property crimes.
While Chapter 2 looked at the economic considerations of 1P and how its protection
has transformed the nation-state itself] this section investigates another dimension of
intcllectual propenty as a security consideration—tcrrorism,

Much like the war on drugs, the govemnment is in a perpetual battle to make the
world safe for American goods and ideas. Like the defense of intellectrual property
more generally, chims about piracy have remained remarkably similar over the dec-
ades. Discourses of danger associated with the computer hacker and copyright pirate
are not new.>” However, in the post-9/11 world, a new pennutation of the threat
posed by intellectual property theft has been included—the link between piracy and
terrorisim. Terrorism will justify a further securitization of intellectual property.

On September 30, 2001, fonmer Clinton associate deputy attomey general and
criminal division special counsel for intellectual property Roslyn A. Mazer in a
Washington Post article argued that counterfiic goods were linked to terrorism, cul-
minating in the events that had happened only a few weeks eardier.® The GIPC
lc_\*cn years later cited this single Washington Post article as its sole evidence for linking
F"""-Y“tﬂ rmnriu.u. but in the process helped to reproduce the claim as a form of
truth.*! Along with arguing that counterfeit Nike t-shirt sales helped fund the 1993
b?“‘b‘"g of the World Trade Center, Mazer notes that countries that have high
piracy ratcs and coumterfeit products also host al-Qaeda supporters.?? It ums out,
according to Ma:.er. that a section of the Irish Republican Amy (IRA) funded some
of its efforts off pirated copics of The Lion King.* She concludes:

Thc- convergence of our economic security and our national security became
star} 1,: 31‘?‘“:‘ on Sept. |.1_ ']1“.-_. stapgering cconomic losses to America's
mmpyngimpa":l d::lxh t:lndcnmk mt!usmu-—a.hmli.ug unto themselves—now are
¥ the opportunistic erafficking in 11 ‘
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fake drugs accounts for much of the money the intenational terronst nenwvork depends on
to feed its operations.”** While Valenti provided no evidence for his assertions, the
movie industry has an interest in makinyg this link real—if terronism finds inelf otf the illegal
sale of pirated movies, then it justifies further govemment intervention and much
hassher penalties for movie piracy. The issue is gaining traction politically and will most
likely beconme more pronounced as efforts to justify stricter enforcement continue.

Much of the documentation regarding terrorism comes from a 2009 repart pub-
lished by the RAND Corporation. In “Film Piracy, Organized Crime and Terror-
ism,” a report produced by RAND, but funded by the Morion Picture Assocution,
the authors explore the links berween IP theft, organized crime and terrorism. ** The
RAND report was intended to provide the proof that to stop terronun we must be
able to deal a blow to intellectual property piracy, especially the piracy of movies.

It is worthwhile to look at this report in some detail because it is exemplary of one
of the key copyright maximalist positions—that there are significant econonuic and
political consequences associated with incellectual propenty piracy and we must have
expansive laws in place to deal with [P piracy and cnmes. In the case of the study
produced here, and despite iss tite, it is not clear that the report substantiates the
chim that there is a significant link berween movie piracy and terronsm. The authon
write in the preface:

It [the repont] presens detailed case studies from around the globe in one area
of counterfeiting, film piracy, to illustrte the broader problem of camnal—
and perhaps terrorist—groups finding a new and not-much-discussed way of
funding their nefadous activities. Although there is less evidence of involve-
ment by terrorists, piracy is high in payoff and low in nsk for both groups,
often taking place under the radar of Law enforcement.’

The hesitant claims of the RAND research team are distant from Valenti's absolutst
testimony to Congress that counterfeit goods are the funding mechanism for terror-
ism. The lack of clear and direct evidence, however, does not deter the authon from
seeking 1o create a link between terrorism and piracy.

The RAND report offers anccdotal evidence based upon 14 case studies developed
from interviews, primary texws, and other methods. In mying 1o logically wark
through the connections between onmnized crime and terrorism, the authon tine
blur the distinction between organized crime and terrorists. The convergences of
interests and techniques used by these groups suggest that rerrorsn and ongamzed
crime entities exist on a continuum that makes the distinction between the two
groups hard to identify.*® This means that 1t is possible to think sbout terronsm and
organized critne as different penmuttons of the same thing and umrhn? the evo-
nomic incentive of criminal onganizatnons with the polincal momvanons ot ::rmmn.

The report argues that, because ot a lack ufcnlil:n'cm:nl: and relanvely hugh pronhe
margins, DVD pincy s a more mronal choice for el than drug wnugghng,
which comes with stiffer criminal penalues and includes a agher overhead .-\\' 3
resule, a shift is happening within ongnized enine ardes o replace drugn swach DVD

T3




72 The national security threat

piracy as an impdrant revenue stream. Film piracy is what the report calls an “intcl-
Jectual property crime.”™*” OF those engaged in this crime, the report identifies four
groups whose actions “lead to terrorism.”*" Two of these are in Northem Ircland,
one in Paraguay in the tri-border area, and one in Pakistan. Of these, Mazer provided the
Irish and Paraguay examples in 2001, indicating that not much new has happened in
the ensuing year.

The groups identificd by the report as terrorist onganizations are the key to
undenstanding the link between movie piracy and terronism, They are, thus, worth
describing in derail. In Paraguay in the tri-border region, “specially designated global
terrorist” Assad Ahmad Barakat has buile up a criminal network that includes the sale
of pirated movies so that he can donate money to Hezbollah. His network continues
to operate even though he has been jailed on tax evasion charges.®' Furthenmore, his
Lebanese-focused, Shi‘a organization is linked by association in the report to al-
Qaceda because they have operated in the same geographical space and possibly have
met with each other.>® Of course, afier reading several pages describing the illegal
activities of Darakat, it tums out he is not the guy involved in film piracy, he just
happens to run the shopping mall terorist/crime organization in the tri-border
region where Ali Khalil Mehri sells pirate movies. A raid of Mehri's home in 2000
produced evidence of his intellectual property crimes and his sympathies to Hezbol-
Lah3* Based upon this namative evidence and the now 11-year-old arrest of Mchri
and the 8-year-old arrest of Barakat, the Rand report concludes:

Thus, ane of the dominant modes of terrorist financing in the TBA [eri-border
area| was enabled by both violating intemational IPR. and ar the same time
enforcing a corrupt intellectual-property regime in Paraguay,

Iris amu!]-y not clear how such a conclusion can be reached based upon the evidence
p«;:cn_tcd in lluf report. Each of these organizations is also associated with a serics of
:’ uf:'ﬁ;ncg?‘r:‘““m ‘“d“‘Ili“B'dein weapons sales, and additional forms of coun-
o mf;u m:‘f:;‘ that IPR piracy, :mh the implied claim that movie piracy is the
The report ““““: ﬁ:?mcmg luﬂl:-]lﬁ the links to the point of breaking.

b ot nftg}.:’ll:: el lmb‘f the tervorisc activities and movie piracy deployed
s e m:: "1'“‘.“‘1 as a significant source both of global movie piracy
network called the D 1o aume syndicate boss Dawood Ibrahing, whose Indian-based

¢ D-Company has been linked to terrorist acts in India from as carly

23 19933 The film pi i

et ; ilm d;::cy of the D.-Cnmpany s primarily of Bollywood films, which
e Iy financed pnar to the govemment off
cptimacy of the industry®* While the D-
bombings in 1993, the eviden

cully recognizing the
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Whmf rﬂul:n;:’: ’rar,;h;;]-qlm link is a Narional Review
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copyright maxinualists between copyright infringement and terrorium. The repont
does, however, help produce 2 namative logic that implies that cvery pirated movie
one might watch will support terrorism by glossing over distinctions between movie
downloads and counterfeit goods, and between angnized erime syndicates and ter-
rorist groups; and perhaps mos importantly, unless you read the denails of the repor, the
larzest conflation is the one left unaid—that the terrorists whom the report discunes
are those associated with the bombing of the World Trade Center and al-Qacda.
These links, however, are associational only and, given that none of the ongnizanons
specifically noted as rerrorist in the report are al-Queda directly, we are Ieft to mnfer
the link at an even broader level of abstraction.

There is no doubt that those engaged in illegal activities such as drug running and human
trafficking would also sce movie piracy as a lucrative addition to their tmns-global
distribution networks. However, most expers working on the wsue of terrorist funding
point to other sources to make their claims, Just brietly, however, it is worth defending
the notion that [P piracy is not the primary source of terrorist funding, especially the
terrorists most directly responsible for the attack on the World Trade Center.

One possible avenue of rerrorist funding desenbed by conservative analyse Rachael
Ehrenfeld in a 2002 report regarding terrorist funding ateributes the vast bulk of ths
funding to the illegal made in drugs. As with many pow-9/11 analyses, Ehrenteld
combines Bin Laden, the Taliban, Iraq, and other aspects of the “evil nexus™ into an
indistinguishable mass thar is implicated in narco-terrorun o support their cforn
globally. Ehrenfeld includes a sentence in her 2002 report suggesting that along wich
drug nunning, video piracy is a possible fund-nising milicu for terromts, but it 1v not
given much space in her analysis.5” Her focus remains centered on illegal drugs.

Ehrenfeld cites the anti-drug campaign of George W. Dush to help support her
argument for why we must halt narco-terrorism:

President Bush used the Super Bowl to Lunch a new ann-drug we campaym
saying: “It is so important for Americans to know that the wmatficking in druggs
finances the work of terror, sustaining terrorists, Teroma use dnig profio o
fund their cells to commit acts of murder. If you quir drugs, you join the figh
against terror in America.” This effort to make the Amenican people aware of
the connection between drugs and terorism brings home the President’s mes-
sage that: “if you harbor terrorists, feed them, or finance then, you are the
enemy of the United States and we will find you and fight you."**

It is easy to see how substituting the words video pircy or copynght thett gives us an
entirely new way to undesstand the illegal uses of copyrighted works and that thi
logic is also behind the efforts of the content industries 10 assoctate prracy with terror
Their claim might sound Like this:

It is so important for Amencans to know that the matdickig i llegal DVES

and video games finances the work of EOL ANLIMNE terrumn. Termmi e

the profit of piracy to fund thetr celly o comnut ace of munder 1Evou it
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purchasing illegal DVDs, you join the fight against terror in America. ... if you
harbor temrorists, feed them, or finance them, you are the enemy of the United
States and we will find you and fight you.

A sccond significant source of funding, and perhaps the most significant, for ter-
rorism is oil money channeled through legitimate charity organizations world-wide,
SourceWatch, for example, cites an essay by David Kaplan identifying Saudi Arabian oil
profits sent to charitable donations as the primary source of terorisin® Wikileaks
documents also demonstrate that the U.S. State Departiment is primarily concemed with
terrorist funding via charitable institutions and indicate that it is “the most significant
source of funding to Sunni terrorist groups worldwide,™ Neither mentions movie
piracy or intellectual property piracy more generally as a significant source of funding.

Furthennore, a report published in 2004 by the National Conunission on Terrorist
Amacks in the aftermath of 9/11 was unconvinced that terrorist funding, especially al-
Quada, even comes from illegal drugs, and they didn't even mention 1P piracy. They note:

Pln persuasive evidence exists that al Qaeda relied on the drug trade as an
important source of revenue, had any substantial involvement with conflict
du:':mnds. or was financially sponsored by any forcign govemment. The
United States is not, and has not been, a substantial source of al Qaeda funding,
although some funds raised in the United States may have made their way to al
Qaeda and its affiliated groups.*!

A.t least for _'h"" purpases of the govemment report, the idea of intellectual property
piracy as being a primary method of Rising funds was not even mised. In fact, the
wog are not mentioned in the 155-page document,
vioudly, somewhere along the way, thin i initi
C » things have changed. While the initial ter-
rorist : i
mﬁ:::chdur 9711 were not funded by DVD piracy, conflating onganized crime,
b p.ozn ;:;:: that harbor such nefariousness has clearly become part of the
oy unse. The securitization of the Language of intellectual propery
9/11 American concems over security and

?““‘ifl' has gone vimual—the thefi
ntangible—our intellectual pro,
However, the sec g

Qlled resistance, refusal, or
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web of resistance to forms of power that do not exercise sovercigney and do
not exploit, but “conduct™z"

One answer to his question might be pircy—piracy does not revolt against the state
per se, but does resist the economic rtionality of intellectual property and subverts
the abstraction of these property rights by ignoring the obvious attempts to normalize
individual behavior to the appropriate methods of purchasing the produces assocured
with intellectual property.

Furthermore, the sccuritization approach makes inevitable specific types of solu-
tions to the threat of piracy. These solutions rely heavily on more Liw enforcement,
funding for surveillaince, and the intrusion of the state into the private lives of content
users as they rid homes and businesses looking for evidence of wrong doing. For
example, the Obama Administration recently endorsed wiretapping to go after those
who are engaged in criminal copyright and mmademark infringement.®® What is never
mentioned in the discounse on intellectual property piracy in defense of the status quo
is that its very existenice demonstrates a market failure on the part of companies who
create and distribute these producs.™ Such a chim says well within acceprble
boundaries of intellectual property and the inevitable resule will be that content-based
corporations will develop mechanisms for captunng profis from intangibles despite
what they all piracy (wimess the growing popularity of I-tunes).

The end result is that, after decades of artacking the problem, piracy has not been
climinated by stronger and hansher enforcement mechaniss. [istead, we have wimessed
an cxplosiuu in whar is clled piracy as easier accews via the intemet has become
possible. As we move further into the world of the infinitely copyable and cauly
diseributed, the law cannot stand as the only boundary. What Foucaulr calls “counter-
conduct”—"the strugple againse the processes implemented for conducting others™?
can be see in the action of the downloader, the pirate, and the more genenlized
hacker—all devianss of the information age,

Efforts to norm individuals into appropriate uses have also been langely unsucces-
ful. Instead, if companies want to control more revenue streams globally, they should
rethink their business practices and distnbution mechaniuns, and provide wlar con-
sumers are clearly demanding, Create new markets that ke the protic out of piracy
instead of arificial scarcity of a digital product. Consumen want unmedute sccess on
demand and for affordable prices. The irony of focusing on counterteit goods 1s 2
link to terrorism is that these products remain in the world of the magble—meanmy
thar pl‘:ﬂplc will actually pay money for thenr—just not as much as the copynghe
owners demand. The poli:in of arguing against pincy ignore this fact. A recent
report published by the Social Science Research Counal based upon 3 years of
rescarch in the developing world has concluded that the nuswve trnstomuoon of
the legal system has failed to reduce pincy. Instead, “the problem of pircy s berter
conceived as a filure of affordable acces to media in legal puden. ™

In May of 2013 Anormey General Enc Holder appeared betore the House Judi-
dll'y Commnintee to discus the controvenial policy of vhainmy the phone reconb ot
Associated Press reports. In the process of this heanng, Reproennnve Mel Wan

m
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followed a line of inquiry regarding copyright piracy, felony punishient for online
streaming, and terrorism. In other words, the govemment continues to embrace the
idea that 1P theft is linked to terrorism and they are specifically using this argument o
create “enhanced penalties” for intellectual property theft."”

To quote Eric Holder:

As we saw organized crime get into a variety of other businesses in onder to
support their efforts, we're now sceing terrorist groups getting into the theft of
intellecrual property. Again, to generate money to support what they're wying
to do for their terrorist means. So we have to broaden our enforcement efforts,
broaden the investigative efforts that we take, to examine what are the precise
reasons why people are engaging in this kind of intellectual property thicvery.
And to consider whether or not there’s a temrorist connection to it. This is a
relatively new phenomenan, but one we have to be aware of*%

As Mike Masnick notes in his commentary of the interaction, these claims have been
proven wrong and no credible links have ever been provided. However, when the
US. Aromey General is “spreading known scare stories that have been proven
bogus™ in an effort to justify enhanced penaltics, we should all see this as a moment
of concem,"™

The language of piracy and the associated problems produced by industry reports
!hmcs Eh: i;sue. of copyright in terms of its most maximalise position. Economic
innovation requires propesty rights, it is angued. The government must intervene
protect 11 owners and enforce the Laws, even in the climate of neo-liberalism, which
secs o.nly a limited role for goverment regulation, Terrorists, organized crime, anti-
copyright activists, and file=sharing fans must be stopped through stronger and better
laws, 'As the ‘u:mmmtimt of IP continues, the lines between terrorists and anti-
copyright activists, file-sharing fans and omganized crime will only become more

blurred a5 the govenment uses the full fc .
L orce of the crimi 1 E oo
charges against these criminals, minal law, including felony

A fractured global debate
The i

© fint two chapters have sought to demonstrate the scope of the IP maximalist
by the United States but constituting the pglobal

: on and framing the deb, :
of intellectual propenty. However, the global ng nri“:h: on piracy and the value

far more fractured 1 = tellectual property policy is
i S bls, Pos.m?n or the trjectory of trade agreements might

It il scrion, |y oL LB
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proceed into the information age. To anyone who has observed the evolution of
copyright Law over the lase 20 year, the announcement by Drigin’s Pame Minister,
David Cameron, in the fall of 2010 that Britsh copyright laws were too restnictive for
the information age and must be relaxed appeared out of sep with the genenl myjectory
of copyright maximalism thae is the cumrent intemational nom.™

Cameron was not calling for radical revisions to the law or an end to copynghe as
we know it. Instead, he claimed that the current regime nuay not produce the inno-
vation that copyright advocates clim and thar a ditferent balance must be struck
berween copyright owners and those who use copyrighted works. Specifically,
Cameron expressed interest in facilitating ereativity through relaxing copyright law and
instilling in Drdsh Liw somcthing similar to the American fair wse doctrine. His
comments were spoken in the context of a plan to remuake London's east ude into a
technological center that would be England’s venion of Silicon Valley. Google
executives had told him that it would have been impossible for Google to have sarted
in the UK because of its approach to copyright.”! Given the strong incentive that
governments have to faciliate new technology and foster a hospitable business
environment, Cameron evidently took this testimony to heart.

There are several thoughts that Cameron's statemient inspires. Finst, the underlying
assumption he makes is that it is not copyright law per se that provides the fmmewaork for
innovation, but rather the exaptivns to the law that do so. His reference to Amencan
law clarifies that the fair use provisions, which allow for othen to use a copynghred
work without penmission under specific circumstances, are whar creates the posibiliry
for innovation,” Thus, Cameron is acknowledgng, if only very narrowly, thar, instead
of absolute property rights, it is the legal ability to use someonc clse’s property withont
pennission that creates the conditions for technalogical innovation,

Second, his statement is interesting because, as a prominent political figure cypically
aligned with the US. approach, expressing an interest in relaxing copynght liws 15 2

“different move in the ongoing debate. Even though Cameron's comments suggest only

a subtle shift in official artitudes, the regulatory and business environment within which
new law can be made is so overwhelmingly pro-copyright and pro-nuximalization,
that any move in the opposite direction is both interesting and will be extremely
difficule,

After he questioned the efficacy of the UK's intellectual property Laws for the new
economy, Cameron commissioned the Hargreaves Report in November of 2011.7"
Written by Professor lan Hargreaves, the report offers suggesnons fur how the UK
might improve its intellectual property laws for the digiral economy. The twone _md
recommendations of the report were quite ditferent from those found mn any ot the
USS. reports referenced here, in part because the UK venion apped scholin who
study the impacts of intellectual property instead of polinically onented polineans and
policymakers.

First, and much in line with the US. puosition, the UK report acknowledged the
importance of intellectual property rights tor the economy .l.lld that 1t will be unportaae
for future economic growth.”™ However. unlike the U.S. pounon, the repart abo
recognizes that an “overly rigid and ntlexible 1P franework can v 25 2 bamer
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innovation."” Instead of focusing on the deleterious impact of piracy, the report
fames the future of UK intellecrual property in terms of a digital economy with
enhanced flexibility and openness.™

Second, the report calls for evidence-based policy, an important pare of which is to
generate acceptable data. The report goes on to argue that, once looking at the
existing evidence, a more flexible approach to intellectual property protection is a
superior method. The report endorses EU-based copyrighe licensing agreements and
support for orphan works protection.”

Third, in its recommendations regarding enforcement, instead of securitizing the
issue and equating all those who are involved with copyright infringement as crim-
inals, the repore acknowledges that many individuals do nort see software piracy as a
problem and many do not know the law.™ The report refuses to embrace the sta-
tistics about monctary loss from file sharing published by industry sources, while at
the same time acknowledging thar individual artists have fele the impact of digil
downloads. Instead, the report remarks that claims of pisacy must be scen in the
context of overall sales and increased profits during the same period of time.””

Thus, enforcement measures were contextualized in terms of a new digital econ-
omy, not in tenns of heightened punishments as in the United States. The report
emphasized the importance of looking to new business models that would change the
nature of the game entircly and render piracy less relevant. The TCport states:

.Whm enforcement and education alone have so far struggled to make an
impact on levels of copyright infringement, there has been more evidence of
success where creative businesses have responded to illegal services by making
available lower priced legal products in a form consumers want.*!

Piracy in :hn context is not used as justification for deploying the national security
sate to halt it, but instead is framed more cautiously as part of a need to change the
econoniic game.
All :hi::ny cuns-id_cred. the scope and tone of the
&ﬁ:}?d:: l:h};’d:gni age is signiﬁunfly different from that of the United States,
Cagg :il;mlch may be sufﬁ_ncmly aligned with larger global 1P interests to
- iy ya cbr:nce in rhetoric and not policy outcomes® The report
iy ms:nl:l:?mu't ::ku no clfurt to link it to onganized crime or terrorism. [P
R U:{m security issue but'instmd as linked to national culture and
o E’k\:nnnm :c_rlu to implement the recommendations of the
™ 30 1 likely that their domestic Laws will begin to pose challenges

for relati : f
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and copyright infringement, while some states have come to realize that perhaps the
law has gone too far, That the law has gone too far does not make it less the law—
and thus the instirutional framework tor the strong enforcement of inrellectual
property along the lines embraced by the United States remuains the prevailing system.
This existing system will have implications for any country wishing o relax s
copyright systems. It is not only domestic iw implicated by Cameron's statements,
but intermatonal law as well.

For example, as Jim Killock with the Open Rights Group noted, despite Camer-
on's best intentions, the proposals offered may not meet the legal bar set by the EU
copyright regime and thus would immediately be in conftlict with regional and
intemational law.™ Given that the EU just extended the copyright protection for
sound recordings from 50 to 70 years in the face of copyrights abour to expire, the
trajectory is not towards less copyrghe protection on that level.® Thus, no mutrer
how good an idea it might be, changing the law 15 a matter of consequence. To
begin to carve out exceptions to the broad-based laws currently constituemg our
intellectual propernty regime, legislators will need the political will to face up o the
enterrainment and software industries and to redesign legilanon in an area where
maost of the public has little interest in the policy discussion, and they will need to do
so from the natonal to the intemational level.

What Cameron wants for the UK is ta further suppont the creanon of jobs and
cconomic opportunities for citizens. What this means within the paradigm of the
neo-liberal state is that government must fciliaate economic growth by creaung the
regulatory conditions for the private sector to flourith. Governmenn are pushed to
establish the appropriate level of regulation—which genernlly means 1o deregulite
and allow private industry to function without any serious ovenight. However, when
it comes to modem copyright laws, businesses embrice extensive govemment reg-
ulation and encourage the stte to enhance the time and scope of these regulacory
structures, Thus, a2 statement such as Cameron’s, which indicates the government’s

interest in deregulating the copyright industry to allow more unauthorized wses of

copyrighted works, would be strongly discouraged by the established pliyers in the
“free” market.

Despite efforts to monopolize creative capital, recent scholaship suggess that the
conditions under which further innovation occun include open systems and what n
now considered piracy, but has often been understoad as the free How of weas, What
has not helped innovation is tightly controlled monopobstc systems with 2 mgd
definition of private property.*® Given the claim that we have entered o what Iu.\.
been alled the “infornmation” economy or even more recently, the “creanve
economy, it is argued that cites especially. but sates more generally, can only succead o
they create the conditions for innovation and creativiry to Hoursh. ™

Cameron's words are situated in the center of these complex econonne and poli-
tical forces implicating the furure of creaovaty. n‘om_umc gruwth, and the rule ot the
state in fcilinting the process. He recognizes that, tor the manonal project to remam
legitimate it must create policies that facilitate cconomic growth md:
knowlcdgc cconomy, innovanon il technological  progrew. Without - these

N Our new
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opponunitics, innovative and creative aitizens will simply move elsewhere to pursue
their economic and creative interests. When it comes to goveming, the state i
anguing from a position of waning control over the discourses of sovereignty, cu-
zenship, economi¢ development, and much more” Instead, they are asked to
reproduce the public relations messages of the major culture industries: a task they
genenally do quite well, with some minor deviations, Even these deviations, as
Cameron's remarks suggest, are simply making a choice between one high-powered,
information-based actor (Gaogle) against others.

Intellectual property is an excellent example of the way in which the sate con-
structs laws not for a generalizable public good bur for the economic benefic of key
industry actons. The obvious benefactors of the law help to illustrate where special
interests have long govemed the construction of intellectual property laws to protect
their past innovations instead of facilitate future creativity.*™ For a conservative Prime
Minister to acknowledge that the system may not work the way its proponents have
argued signals not that change will be forthcoming, because changes in the law will
be difficult. It does, however, highlight the state of cultural policy and the connection
that governments would like to see between culture and their legitimacy to govem.
It abio suggests that, while the pro-maximalist position is evident and widespread,
there is the possibility of fractures coming from the global community.

Conclusion

!11 dfe American Intellectual Property Commission Report, it was nated that even
:mnlfgnn'un Law is not spared from concems regarding intellectual property theft.
Fareign students, it angued, are educated in the United States but then retum home
to use their I knowledge” to compete against America® As the FEPOIT SURQESEs,
:hﬂc :,udcufs tum into “walking IP" and take trade secrets with them when they
eave. "I:lm problem could be solved, the report argues, by changing visa regula-
tons and immigration laws. What is most remarkable about the comments on stu-

d::u as l:-':lhng forms of im:l]clnml property is the scope to which the concept of
property inself has come to dominate the govermnnient’s understa

and education. nding of knowledge
Education and sharing knowledge within the U S, pro-maxinmalist position has become

f 3
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intellectual property is simply the wrong path to take. Without the ability to spread
and share ideas, especially across cultural divides, future innovation is harmed. The
natiopalist discourses and the length to which these are shaping the Amencan
approach to intellectual propenty suggest how American policynukens will shape the
future of the debate if left unchecked. For a country that lives and dies by its free
market ideology, the fact that foreign students attend U.S. univenities, and are far
more likely 1o get post-graduate degrees in the STEM disciplines (science, technal-
ogy, engineering, and mathenatics), is a trend that close-minded xenophobic pol-
icymakers writing immigration liws have never figured out. At least the Intellectual
Property Commission report writers were enlightened enough to recommend a more
relaxed visa system rather than actempting to shut U.S, bordens to forcign students
altogether.

Chapters 2 and 3 were meant to cstablish the grounding of an 11 maximalise dis-
course and the cfforts nade by the United States to extend that approach well
beyond its borders to become the basis for all intermational actions. The maximalise
approach has scen success, and the U.S. attempt to securitize the protection of intel-
lectual property in the face of new threars by hackers will help solidify the justifica-
tion for stronger intellectual property protection amongst policymakers. The next
chapter continues to investigate the role of the state, but wms to look at the rela-
tionship between the state and cultural production. It takes up the isue of free flows
of information as an ideological mancuver and investigates the relationship between
culture and the state as mitigated by intellectual property Liws.
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INTELLECTUAL PROPERTY
AND THE STATE

The territories of national culture

In my opinion, Radio Free Europe/Iadio Libenty and Voice of America are, at their

core, communications and marketing tools. Regardless of what they are reporting on

or lh'c programs they run, they are, in esence, selling and branding our Nation,

America, Every day, Radio Free Europe/Radio Liberty and voice of America arc on
the [ront lines of shaping what the world is thinking about us.

Satement of U.S Representative David Scor, Georyia, before the

Committee on Forcign Affairs, July 2009'

Marking off the boundaries of intellectual asets is like drawing lines in water.

Paul Goldstein®

‘:::uf‘l‘:::l::?mnwnm?, Disco and Atomic War, tells a humorous and compelling story
War cffort to o ‘:pccx.:.l!y illegal i Westen culture, was part of the Cold
umentary fnl.lo::l; :iluumh of those living under Sovict state control, The doc-
who were subject :: thm-l[‘:}km o I%m“i““ growing up in the ‘70s and "80s
of communi ; : e bm.m_s,o““ propaganda regarding the superority

Hnsm a3 3 way of life and the vision of the West as scen in pirated American

and Finnish s s :
the Cold W::k:zﬁ:‘i md“ud"’ I‘“’E‘:lm- As part of the ideological batle that was
' can “soft power” was beamed through television and radio to

Estonian viewers.
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Sovicts saw a3 “an ideological virus spreading from the West."? The Soviets were
seemingly helpless to stop the infileation of the pirate television shows. Television
became the “nation’s judge.™*

Film-maker Jaak Kilmi was a child duning this information war and his doc-
umentary cleverly demonstrates how Westem popular culture served a3 a Cold War
ideological weapon that simply could not be fought by the Soviews, Fonner Foreign
Service officer Yale Richmond’s analysis of the power of cultuml exchange concurs
with Kilmi's film version. The cultural context of foreign filins provided Rurssians wath
a visible represenmtion of anather way of life. Richmond notes, “Aundiences were not
so much listening to the soundrrack or reading the subtitles as warching the doings of
people on the screen—in their homes, in stores, on streets—the clothes they wore,
and the cars they drove. Such denils, which showed how people lived in the West,
were very revealing for Soviet audiences.”™ These television programs cracked the
state-sponsored cultural projecs of the Soviets by providing a visual representation of
another possible world. They also caprured their audiences with the soap opera qua-
lities of Dullss, where everyone wanted 1o know who shot [, and the adventures
of Michael Knight and his intelligent car.

At 2 more mundane level, the other possible world was made visible through the
ads seen on the television. Kilmi tells the story of the subvenive impact of what in
the West would have been a faily unremarkable adventsement. The ad showed a
well-stocked butcher store with an enormous armay of meat cuts. To the Estonian
viewer the abundance of the store was 2 marvel. Soviet prupaganda sought to directly
counter this otherwise innocent ad by chiming that the advertisement was rself
propaganda and the butcher was a govermment agent.

The United States constructed the story of the Soviets as our arch enemies, a story
in which the United States sought to promote cultural freedom and a free low of
information, while the Sovicts embraced cultural censorship and authontanamsm. us.
effors to expose the world to American culture was strategically designed to provide
a visible altemative, based upon the abundance of capialism and the ingenwty of
American artisss, which was generated from the people and not controlled, as the
Soviet system was, from the top down. Such is the discourse on culture dunny the
Cold War.

From a copyright perspective, however, the United Smtes and the USSR had
more in common than one might think. The Sovies sought to stmp out cultural
imp::i;]jsm and hak the flow of “bourgeois” products by providing viewen with
appropriate communist alternatives. On the Amencan side, despite ity mtermanonl
thetoric about the free flow of information, the U.S. govermment had undengone it
own censorship process via the House UnAmerican Activines Conunires (HUAC) s
well as numerous public and private censapship etfors 1o conol and ‘" ;
Ubtn:nit'y and this involved private cemsonship of books, lllllu_._-_ and monia” The
presence of McCarthyism and anti-comniunisit i1 the Umnited States l':_‘ml thehyeoe
of the US. cultural laisscz-faire approach. While oveneas hbranes funded by che
American govemment and stocked with books by Amencan -"u]h.m were deigned
to demonstrate the intellectual freedom avabible u the Umited Starey. the tenvent

jestroy
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anti-communism at home meant that the Committee of Books Abroad, part of the
United Sttes Information Service (USIS), issued a ban on all literature by “commu-
nists, fellow travelers, and so forth."” It would seemt that the United States embraced
a free flow of information as long as that flow did not sympathize with socialism,
communism, or other lefiist ideals, or in any other way violate the sensibilities of
those with Law-making power, much like the Soviets embraced only works that
supported their ideological approach.

In tenms of copyright, Soviet copyright laws were designed to support a sacialist
system of creativity, but by the 1970s they had aligned their copyright laws with
intermational copyright standards. Thus, generally speaking, the substantive differences
between a socialist copyright regime and a capitalist one had been mostly ironed out.
For its part, during the height of the Cold War, America had not yet signed the
Beme Convention and thus was also not aligned with intemational copyright standanls
cither.

While the Soviets were concemed fint with ideology and second with support of
culture, it can cerainly be angued that these two goals were also driving forces for the
United States. Obviously, American ideological claims were different and the argu-
ments revolving around how to support culture were different too, but both systems
had similar goals—aligning culture with the ideological and nationalist goals of the
state. Finally, while copyright advocates from the ‘505 through the '80s had not yer
conceptualized copyright as a central and driving force in information exchange, it is
safe to say that both the Soviets and American culture industry representatives agreed
that the flow of American culture to the Soviet Union should be halted. The Sovicts
felt it lhm'ﬂd bc halted because it represented a cultural paradigm that they resisted,
and American industry sought to curtail this flow because they couldn’t control the
revenue stream. The U.S. govemment, while cerainly lobbying for intellecrual
I;:P::;;‘;‘:‘*:“;’::rc ::m! hadt.lf‘lﬂw undermined its own agenda when it sought to
S e d’:: lm ogical weapon, thu? cl?\'aung'; the “free” flow of

The Cold War helps dmsm‘l;:“}'lmnjpnnmu of its circulation. .
B Peaigs te how culture becomes the subject of nationalist
and numgcs“@mdulmit;] I‘ﬂ rsuilrcnucy. It also demonstrates how the state regulates
In an effort 10 counl:r‘:l‘ il the benefic of larger cconomic and political interests.

AR ; e disco craze, for example, Soviets set up their own collec-
uve vension of disco and established community da i p
Ty dance nights, Youth culture, how-

ever, had
= wma]::tdrul‘:: ;o::]::::! ;:ﬁdw autonomy and individualism of the West.
that the Soviets were never able to
::Lm:;; Hollywood had wan the mi i
: : ;
e ;}ﬁ:;:r;‘ ;n: :I.IJCII' culture industry players w
that gave these econom
inside the Sovier Unign ¥
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shore up national discourses of exceptionalism and use culture as a foreign policy wol
to help communicate a national way of life globally. While culture aligned with the
state may help support a namtive of nationalism, culture alsa threatens the state,
given that regional govermance and cultural lows make ideas of the nation less relevant
in a global world.

Throughout the world, national identities only partially align with state practices
and tend to be fragile, multple, and easily altered when exposed to new ideas and
possibilitics. Thus, while states assert sovereign conmmol over specific geographical
territories, creativity and cultural communication disrupr the temitorial control thac
states seck to manage. To allow for a free flow of culture and communication, the
state risks a fractured identity for in nation-building project. To control the culwral
dialogue in the name of nation-building is to stifle cultural expression and possibly
create the conditions of resistance to the state. Neither aption serves stte interests
consistently.

States of all types support art and cultunal policy as nation-building projects. Ars
policy is designed by the state to support the local ants with public funding."" Cultural
policy, in contrase is, “the ideological role prescribed by the state for arts and culture
in the greater nation-building project, in which the state defines the meaning of an
and culture and their reladonship to society.”!" While this distinetion iwself may be
less than relevant, govemment-sponsored ans funding, even while perhaps following
a different trajectory than genenal cultunal policy, will be govemed by the more
genenal sense of a state cultural policy.

States that are more interested in national discourses of authenticity—such as the
careful alignment of French culture with the French state—will more assertively fund
the ans and develop a cultural policy that shores up nationalist discounes. The ame
could be said for the former Soviet Union, a political entity that sought o derive 1
|=gi‘dnur:y by carefully alipning culture with politics and producing an ideological
marmative that sought to unify the fractured temitory of the Soviet Union into a single
entity. All centralizing state practices require not simply an cconomic bur abo some
sort of cultural unification. This chapter will highlight why states must parmapate
these processes, no matter their ideological constitution, if they seck to reqin legninacy.

This chapter also focuses on the state’s efforts to regulate culture temtorally. To
tease out the muldple connections between culture and the sate, [ will fint myven-
gate a period in cultural exchange that now seems quite removed from contemporary
battles aver culture and copyright. Specifically, the ideological clish thar enterged
during the Cold War did not simply progress along political frons, bl{l was waged 2
a cultural war that tells an importang story about the f"—“"““h’f'_ ot ‘“_l“"" w the
sate and the different approaches one cn mke in the prutection ol ntellevnual
Property. From state-sponsored culture, to the ways which the wate appropraie
the cultunl innovation of its citizens as evidence of its legiumacy s 2 nanon, the
relationship of the state to culture is complex.

The Cold War was a moment in which nations clearly sought w 111;1_
Practices with the political ideology expresed by their mpcl-u:c mw_\ ]-l.‘r :!nc:I:::::
States, the Cold War produced what Lewss Hyde has called “enocrtn-prINY

1 therr cultural
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patronage.”'? The state often uses culture as a forcign policy tool—to help create the
conditions of suppore for its larger empire-building projects, while at the same time
creating a narmative that can focus the energy of other states on the people instead of
state aggression.!

The cultural exchange thar occumed between the United States and the Sovicr
Union during the Cold War and the ways in which culture was used to humanize
the state, while at the same time the state engaged in eflons to hale the flow of cul-
ture, or use it as a vehicle for political ends, help to highlight the conflicting policy
priorities between national efforts to promote the state as a unitary actor and the ways
in which cultural exchange fracture these very same cffors. Ironically, the foreign
policy interest in sharing culture can violate existing copyright structures and thus
puts state protection of its national interests in direct conflict with state protection of
its. economic interests. The power of the bootleg as a politically subversive tool
should not be underestimated. The story of the use of “soft power” during the Cold War
highlights the relationship between culture, nationalism, and culture as a commodity,
and challenges our understanding of authentic national culture, '

- The remainder of the chapter will move from the natonal to the regional and
global in order to highlight the threat to the state posed by culture unhinged from
nationalism and the free flow around the globe. [ will argue that the sate’s role in a
globalized world is complex and multifaceted. States have adopted the paradigm of
culmn:_as a commodity produced by nationals, yee require these commodities to How
uw:d across national boundaries. The circulation of culture also means the
circulstion of the artists who produce ir, leading to arguments supporting the frec
flow of culture often at the expense of the integrity of national borders. In this way,

‘:; state seeks to remain relevant but becomes increasingly irrelevant to the flow of
ture.

The Cold War and the clash of cultural policy

\‘;uh:t;:ur;g:u:hr::om "‘mﬁ““ to "‘Ph_in the collapse of the Sovier Union, the
importance of fulm;;[nn tary expenditures and economic competition, The
e s uclungu-: and lh::-ways in which capinalist culture filtered
substantially dxﬁ'm‘mﬁ't:) . Src[“dc !he. cinzens of Sovict Russia with a vision of life
dpline of political sci M their own is less often discussed, at least within the dis-

ro science. The “soft power” effect of Western culture is relevant

here because the ’ ;

people. As such c::loiinlwu Wasiacis b an ideological batde over the minds of

s e I.he‘ i fesources were mobilized to argue for the superiority of one
+ ot only as a way of goveming, but a way of life.

As the epigraph at beginning of this cha
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that what the United States exports as American culture i as ideologically entangled
as Sovict-era cultural exchange was, but the Amencan ideology is much more hidden
from view by those entrenched in its famework. American cultural diplomacy
evolved from an effort to create a sympathetic environment for the United States
abroad, or at the very least to “induce influential parts of the host country's public 1o
give us the benefit of the doubr.”'?

Political rhetoric during the Cold War produced grand metanamatives in the ser-
vice of the stare project dealing with culture and its exchange. American culture
specifically, but “Westem™ culture more genenlly, was depicted as one of openness
thar fostered a free fow of ideas.'”
people can exchange ideas without avert state censorship and that the sate iself has a duty
to foster such exchange instead of requiring citizens to adhere to a speaific state-
sponsored line of thought. Democratic regimes like the United States allowed for the
free flow of ideas that a free people could creste (never mind the home-based

The argument for this liberal vision is that free

McCarthyism or even the puritanical systems of censanhip that existed in the Unired
States).

Communists, by contrast, controlled cultural expression within a closed socicry and
thus were to be criticized for failing to allow citizens to fully express their creanve,
intellectual and innovative selves, Only the West, it was argued, could allow the
individual as an individual 1o express his or henelf fully. Of course, the “individual as
the center of creation myth™ has been centrl to concealing the ways in which crea-
tvity is located in social groups and that innovation does not emerge from iolaton.
Modem capitalists scem to only just be discovering this idea.”?

The dichotomy between the freedom in the West and the control of the Soviets

wasan integral philosophical part of the politics of American foreign policy. As David

A. Smith notes, “art became a weapon in the cold war.™* Membern of Congress and
President Eisenhower were both concemed with the Soviet depiction of Amencans
as, “gum-chewing, inscnsitive, materialistic barsbarans,” which required Amiencans o
be concemed with cultural diplomacy."” The American Assembly, an academe entity
founded by Dwight D. Eisenhower to produce topical matesials on pohcy nwey
described the cultural clash of paradigims between the United States and comumunso
in their 1962 session on cultural affairs and foreign relations as such:

In a democraric sodety like the United States the delmeanon ot governmient’s
role in these [culturl] affairs is a sensinve and difficult marter. The diveniy
within a democratic society does not permit the govemment [© commuand the
nation’s cultural life. The comununist countries have no such
reconciling their cultural tradition with their political purposes ur 1 dlr\'mllg
international policies and procedures consistenit with what n done _t mm-\‘-I
tically. ... In America, the decentralized and haghly dl\t‘r?lfll‘d ruCtuIT ©

educational and cultural life creates for the govemument the further problen n:
how mos effectively ro mp the resources—the anns, teacher. \unmn. m:I
books—that are needed for intermational cultural sctvities, bue that are

. 1]
nomully subject to goverment control.

dificuley m
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Debates about support of the arts abroad made it essential to discuss support of the
ars domestically, which mised controversies over the role of govemment in the ans
more generlly. Government funding could be perceived as government control over
what should be free expression. While one could argue that, under this paradigm, the
United States is less likely to use culture as a nation-building tool, in actuality, the
United States is simply communicating a fundamentally different cultural ideology
than the communist one. However, it is no less tied to the state; simply in the case of
the United States, it is a capitalist state.

In the United States, government funding for the ants has historically been limited,
It wasn't until 1938 that the U.S. federal govemment began to provide transnational
cultural support, the last of the “major powen” o do 50.2' In part, the claim that the
United Sates spoke for freedom and that what it promoted abroad was not propa-
ganda, but frecly produced ar, literature, music and ideas, made it impossible to fully
fund the arts in a manner that migh imply that the state helped ereate culture.®? The
United Suates did not begin to enter the struggle to define its intemational interests
through culture and what has come to be called public diplomacy until the Second
.World War® Then, as a result of the Cold War, the United States entered the
informuation war full force with the construction of the United States Information
Agency (USIA), bom in 195324

As Ninkovich puts it, the 19505’ Cold War required a complex political balance:

Circunstances dictated an effective mobilization of national cultural resources
anf! :l(;c:r use m an mtemational power strugple ac the samie time that there
exist _thc equally vial need to maintain the incellectual and organizational
condnuity of a nonpolitical, antinationalist madition.

T:Iiil cnl.mndrum meant l.lu:. while the United States did support a national cultural

I’m :'u.tlt m:“;u do s0 hy.dxsamwi‘ng the cultural policy it sought to generate and

Enm t.h: globally. According to Dizard, the United States has always sought 1o bal-
rivate interests - y

in i]ﬂ'adll:lg Aml:rlicm idig’ﬁc comumercial cultural centers with the national interest

In Gix, US. S

a, USS. cultural policy during the early Cold War from the 19505 onward was

md ;lgﬂ:;,m;ﬁ“g American culture abroad as Americans argued the Soviet
: s Was seen as a justified defense against com-

Agency playing a visible role2s Ty
- U :
American cultur) products oy 1e USIA was a s

enseas. Additionall
were funncled throug), private foundations
and other channels that produced art 1o ;l

abroad and the quality of American culture

These efforts made (e ClI
3 A ti
Stonor Saunders, who has dncum:;:cncczln:l’lnﬂ;mm £ Onnie,

funding for the ars during the Cold w29

gnificant funder promoting
N2 millions of dollars from the CIA
literary maggazines, conferences, festivals,
clp publicize the American way of life

according to Frances
l;!-»:h and breadth of American covert
izard argues thae the CIA budget for
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covert cultural activites outpaced the USIA budget “by a factor of five or six™ with
mast of their effors being “carried out by sumogates.”™ The CIA was a significant
source of support for American private foundations, which allowed them to have a
far more wide-reaching impact on intellecnual life both domestically and inter-
nationally.>' As Dizard notes, the Department of Defense, the Department of State,
and the CIA often had even more resources than the USIA in promoting Amencan
ideological agendas abroad.

The agenda of American foreign cultunl policy during the Cold War was rwofold.
First, to stifle anti-American sentiment throughout Europe and in the process to
demonstrate to the culmurally high-minded Europeans (especially the French) that
America had culture, and that this culture was of social value and worthy of their
respect. While David Caute questions the scope of CIA funding. he agrees that one
of the primary goals of U.S, cultural policy was to “convince Europeans that Amenca
was more than Walt Disney and Mac Woest, comed beef, chewing-gum, and
nylons.”*? Prior to the Fint World War and the growing notion of cutnal diplo-
macy that evolved during this war, American high culture had looked predominanty
towards Europe for inspiration.** The U.S. government sought to change the posinon
of U.S. culture abroad.

A sccond goal was to actively position American culture and way of life as an
altermative to Soviet-style top-down cultural policy. While the Soviens controlled
culture through stte mechanisms and acted as a censor to ideas hostile 1o their
ideological structure, the goal was to demonstrate that the United States functioned
without any such state control. Of counse, the U.S. policy was built upon supporting
private cultural products, but it is impossible to clim that the United States won the
hearts and minds of the world without the support of the federal govemment. The
free market did not prevail, govemment support did.

The govemment was inscrumental in che $]1rr.":ld of Amencan culture abroad.
Besides direct government subsidics to private enterminment industry interests o
control global media markets, the United States funded the Voice of America (VOA)
rdio broadcast and, perhaps less well known. but possibly more important, the
Amned Forces Network (AFN), the Defense Department’s radio and televinon
broadcasts designed for U.S. military workers abroad, but whose broadeasting pener-
ated an enormous foreign audience.”® Furthenmore, the United States coverty sup-
ported non-conununist leftist onganizations thar were often at odds with th::lr‘u.\':n
foreign policy goals in order to shift the global debate away from conununisn. ™ The
deepest irony behind these goals is that the United States designed and supported 4

top-down cultural policy in the name of freedom of ideas and opennes.
e was covertly supporang

To make matters more complex, even as the United Stat
muarket hberal

American culeure in all its forms as long as it aligned with the tree _ _
tradition, it was heavily involved in censoring its OWn o pupulir tonn ot cnter:
Qinment—movies. The McCarthy era » but one exump ke
eXpression of artists was actively crushed by the sate. It s no acerdent that dunng the
M:C-mhy era agents of the state sought to weed out 0
that such people were seen as an inmediare and direct threat

le where the polinal

dicaly m Haollywood, gnven

o the national mtegnn
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of the United States. The forcign libraries supported by the USIA and funded by the
U.S. govermment to help provide the world with a vision of what America was like
were also placed under Congressional scrutiny, and books were censored and stripped
from library shelves.? It should also come as no surprise that there was a long tradi-
tion of radical and leftist politics within American cultural communities, including the
major Hollywood studios and, of course, within the American folk music tradition.*

Despite American commitment to free speech and expression, the hysteria inspired
by the possibility of cultural producers who were communists controlling the viewing
habits of the American people in direct contradistinction with the interests of the state
helps highlight how intense American policies of cultural control actually were,
While American policymakers and elites criticized the Soviet Union for politicizing
art, they were at the same time politicizing the cultural process in the United States
by secking to strip all possible radical and critical meaning from are itself in the name
of free expression. President Eisenhower's wonds are illustrative of this point:

Our aim is more subile, more pervasive, more complete, We are trying to get
the world, by peaccful incans, to believe the truth, That truch is that Americans
want 2 world at peace, a world in which all people shall have opportunity for
maximun individual development. The means we shall employ to spread this
truth are often called “psychological”. Don't be afmid of that term because it's

a five-dollar, five-syllable wond. “Psychological warfare” is the struggle for the
minds and wills of men.?”

When art is caught in the battle between freedom and control by the state, the power
of .lh.: state becomes visible. The Cold War demonstrares that, even in a culture
chiming a dedication 1o free expression such as the United States, the pressures to
pmduFe appropriate cultural products can be immense,
url:;llln::mnh funding of An}cficm ars, ideas, and culture from the *50s through the end
c h:lped to solidify American cultural superiority (as planned) and to sup-
port the ar'u in the United States, even if it was done through unacknowledged
mdunn:h.m nl erhaps b:l-ct another iru::.y 'ul' American Cold War ideology is that the
m“:&;:‘:{ﬁh mhurfl.mpmnn‘ty attributed to the U.S. free marker, and the
oM \::r mt;pl:mug creative class, was given a substntial jump sar
P mn"“b and propaganda etforts designed and implemented by the
e § notes that Ellr: budget of the USIA made it an important
mmercial American media, “As a result,” he notes,

commercial media materiale v : “lange quantities of
agency,” raterials were exported, paid for, and discibuted by the

which received USIA subsidies to challenge

ook
€xpans. He notes, “as 2 result, they
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[publishers] are now the dominant factor in the global hook industry.”™*! The result
has been a dynamic American imperialism where “the precise effects of American
soft power, and reactions it provokes, can be debated, but the reach of Amierican soft
power is indisputably global."™**

The United States was always embedded in an ideology of private capitalist
investment that made government subsidy and support of the intemational spread of
American culture fraught with tension, even as these powerful industries were able ta
create global markets with taxpayer funding. As the Cold War ended, so too did
funding for cultural exchanges, even the most successful ones.*) However, our cul-
tural policy remains mired in palitically motivated and ideologically driven trajec-
tories. As Hyde notes, by 1990 with the demise of the Cold War, the United States
entered the “era of market tmumphalism™ where public funding for the ants and sci-
ences was cut drastically so that the market could prevail.** At least from the public
sector, according to a report done by the National Endowment for the Ams, the
United States spends less on public funding for the arts than other OECD countries. **

It wasn't until 1965 that the National Endowment for the Arts (NEA) was created and
it has always been a controversial agency.*® Until the 1980s it was the largest source
of support for artists available in the United States; however, after Ronald Reagan the
NEA suffered budget curs and additional attacks.*? Federal appropriations in 2010
were half of what they were 25 yeans previously and all funding from state, federal, and
local agencies is down 31 percent from 1986 once adjusted for inflation.** Public
funding remains controversial because conservative voices seck to censor art that they
disagree with, while free tarket voices believe art should be able to fund iself ific is worhy.
For the sate to ovenly impose its ideological message on artiss would publically
highlight the hypocrisy of the United States’ position regarding the free exchange of
information, Thus, in the United States it remains inconsistent from an ideological
penspective for the government to mare fully support the ams, even though to do so
would help to better align art with national goals. Furthermore, the United Sates has
no department of cultural atfairs that might make its mission the preservation of the
vaxt cultural heritage generated over U.S. history. Instead, preservation is hindered by
copyright and left to the private corporations who own the content, meaning the vast
majority of American cultural heritage is lost or unavailible.*”

Anists in the United States undersand that private philinthropy and personal
resources are the avenues of choice for creative expression, pliang even more
emphasis on market-based cultural creation and of course in the process elevanng
copytight laws to an even higher position of imporance within policy discussions. [n this
Way artistic merit will be judged not by “ideological” criteria such as those amposedd
by communist or authoritarian regimes, but by puarket cntena, The vast nujoney ot
astists working in the United States under the free market systei do :I‘" mike) A
living ar their art, a situation Ivey identifies as a lick of respect for are. o the
Anierican perspective, the work produced 1 not weolomeal and thus created m

om because the interesss of the stte do not dominate the culrural dincoune
Instead of consolidating copyright power i dhe state, the US. wtem consohidares
copyright power in the culture industry.
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Emphasizing private funding for the ans and reducing the role of state-sponsored
cultural policy is of course exactly the ideological message the United Seates wishes to
communicate globally. It is one reason why copyrighe law has become such a key
policy issue internationally for the United States—culture is a form of private prop-
erty that must be respected no manter where it flows, Prior to the last few decades,
when copyright has come to dominate our intemational models of cultural exchange,
the United States saw the Aow of culture and information as cenmal to its ideological
war against communism, and the dominant theme was not the prvatization and
ownership of culture but the ways in which the flow of culture, especially its flow
behind the iron curmin, could be accomplished.

Today, the United States structures its cultural policy as a “free market” policy
with relatively little oversight regarding what type of art is produced but substantial
ovenight over ant as property and how it is purchased and used. To highlight just
how much our dialogue about culture has changed to become even more brand
saturated and muarket conscious, contrast the “branded” communications of the
modem Radio Free America as understood by our elected officials with the statements
made by George N. Shuster below,

: George N. Shuster, writing for the American Assembly volume on cultural rela-
tions in 1962 summarized his analysis of the primary experience gined so far in
constructing American culural policy. He noted that exchange of people and pro-
moting the idea of freedom were both central to our policy goals. He followed these
two _"hj“‘ivu with the idea that “books, periodicals and documentation in forms
associated with the tenm ‘visual aids' (including radio and television broadcasts) are
imporant resources of culural policy, especially when distributed in ways which
g‘mm lll”;l:tmc lhlf chafnn:r of American life—one such way being the open
c::g‘h;:?m idsc::::: : ;l:&:l:l intcl;miug 'bcrcausc d;:: shows how far removed our
exchange i
poli e oy i: t;; ::::t;; t embraced by academics and
o it]u:ﬂ Suggests :::;‘;'i:i:lh“u;‘i b; dl'ftll'l'bmingl these cultural :':utcri:ls not simply
the h'hmyﬁm’l: amvchiclc ki :ﬂl:a T}::ltrlhhmcz?mx }'aluc: and ideas, burt also using
and the United Stares lpmuom.l.n "ll s t.mdc.ncc S o wuri:
What is most striking is his clai \-'c};.. Lo Ifbnm throughout the world.>
audiovisual materias would be m that an open library system, where books and
nabiss . N shared frecly best exemplifies, to him, the American
associated with our way of producing and exchanginge knosw . -
Soens tder B it i ging knowledge. Such a view
t within the United Sates from 40 years later where librari
1ere libranies

sty ith :
e with funding and find themselves to be labeled serious copyright infringers: so

much so that they hay : . S
ke B o ey ve established _th::r own labbying BFOUP 10 seek to preserve the

ownens seek to shue down. 5 Additionally, as
tional sources are now unders ::‘:;"“'lccl:]ing knowledge from U.S. educa-
our kno 1 intellecrual R :
Cnm‘:“l:‘::"’ d‘:'d:tmm home to compese against us s irbo ke
v the ' ;5
policy mcant thae I:t::: :vppmach 18 3 subsantially different one, Sovier cultural
€fe state employees, considered 4 prestigious position
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within the state bureaucracy. The Soviets funded innovative work through research
institutes but not through the allocation of private righs for innovation.®* Savict
creators were guaranteed their positions as long as they created art within a system of
“ideological conformity.”® Thus, many artists held relitively secure positions with
guaranteed incomes.

In their 2002 book, Sodalist Cultures Exst and IWest, co-editors Dubravka Juraga and
M. Kcith Dooker argue that maost of what we know about communist cultural policy
has been so filtered through the lens of Westem ideology as to misrepresent the
systemn at many levels. While it was genenlly understood by Americans that the
Soviets were experts at propaganda, in the experience of the authors:

Cold War visions of brutally effective communist mind control are inaccunte
to the point of being almost comical. It is, after all, the West, especially
America, that has perfected modem technigues of advertising, public relanons,
and other fonms of attitudinal control, The Eastern European regimes, on the
other hand, were almost toally inept at that kind of psychological manipulation
at which the American media are so good. >

It is perhaps difficult to discemn just how effective American propaganda techniques
during the Cold War were at stifling a truly free and open exchange of ideas between
communist-styled regimes and Westen capitalist ones.

In fact, Jurnga and Booker argue, “the American propaganda machine was so
cffective that it, to a large extent, even won over the hearts and minds of the citizens
of the Soviee blac, even though those minds had supposedly been scrubbed clean by
communist brainwashing.”*” In contrast to the Anerican story that only Western
culture is pure, Juraga and Booker question why some of the most important works
of literary quality coming from the Soviet Union were inaccessible to Western
audiences and in fact were considered lesser art forms because of the poligcal system
under which they were produced. Strangely, Westem culture—books, movies, and
more—was available in the Soviet bloc countries while Soviet literature was alimast
impossible to acquire in the West unless it was work by dissident authors publishing
without the express permission of the Soviet system.®® The United Sates nuy not
have censored its own authors overtly, but it was also not interested 1 2 free How ot
information,

There should be no doubr that the communists saw culture s pohncal, There v
also public evidence that the Soviet system prosecuted authors who were deemeald
anti-Sovier.>” However, as is the case in the United States and elewhere, despue the
legal regimes and political conditions impused by the state, Russun authon connnued
to write and distribute their works.

I’uIitic:llly. in an effort to align the people with the sate, conmimun
erlly expressed an interest in folk culure. Folk culture was seen s authenti
expression of “the people™ and the Soviet reginie sought to utthze this t.n]L -t'll.ilf'l:trr w
align the communist state with authentic culture. As Reus and Ieusws clanty, At

i = ; C suative cultune it
M every field were faced with defining the new comumunit alten .

pls 1O gen-
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applied to their own discipline and instituting concrete programs of activity reflecting
their definitions.™™ It is not surprising that Soviet cultural policies highlighted the
prominence of a conununist aliemative.

The Cold War helps to put our contemporary copyright-infused cultural debates
into the perspective of larger ideological global power strupgles. These battles were
fought not simply through the production of culture and arguments regarding cul-
tural supenority, but also through the production of the laws necessary 1o proteat
culture within a free market or communist-hased system, While the chapter so far has
examined the genenal flow of ideas and culture as made manifest by the ideological
clash of the metanarratives of the Cold War, 1'd like to narow my focus to the isue
of copyright law and how the law isself produced fundamentally different ideological
approaches to the protection of art and culture, though in the end the goals of the
different copyright systems seem to have converged.

Cold War copyright

The first Russian copyright law was enacted in 1828 and was integrally ted ro Rus-
sian efforts to control publishing.*! While Russia has a rich and long literary, musical,
and anistic tradition, the 1828 copyright Law established protection for literary works
pr_nduc:d by nationals while reqaining the right to publish and translte foreign works
\T’ldmﬂt pemission of the copyright owner.*® Russia did not grant any protective
rights to foreign publications until the revision of its copyright codes in 1911.%

Hfm'fvcr. the reforms embraced by the 1911 law did much to align Russian copyright
with international norms, ™

Of course, Il.uni.\ was not alone in denying national treatment to forcign creators.
Genenlly speaking, copyright helps

4, . opyOg define the boundaries of the nation by protecting
ﬂ-,z who puhl.uh u::dlm its borders while often failing to provide protection to
i “::‘;-‘npuhl.uh n;i:dmut. A common complaint of nineteenth-century copyright
AR n.::u:;] bot T;:::ur. which extended protection only to works published
helpful for d“:h of the scate. The free exchange of copyrighted works was
4o al[:lmcnt. and mf‘“’“’ were hesitane to hale 2 system where domestic
were able to appropriate “free” forcign cultural material, American and

dn:::rdaﬁl:lll;m both compliined about the lack of protection across borders and
¢ loss of revenue that resulied from massive copyright piracy abroad. Russia
Was no exception. & -

The Sovi :
mdn;ﬁ::::m:llm":d REBEw P"“_‘HF“ of protection, where the state sought 1o
Socialist ideology pl::: d :l::r:uv‘:l copyright laws were changed to reflect this intent.
to the social good rather than the ue on the contribution that the individual can make

creation, resulting in a copyr gh:p'mt“ b‘“_‘r“ that the individual can gain from their
PYABAE system designed to use the innovations of the indi-

vidual for th .
. ¢ bettennent of society as a whole.%® Ar 3 very specific level, the law was

while individual benefits were Jess sup-
As Min T, Sundary Rajan notes, “the
reflect the complex dynamic between

12 support the Lirger social strucny
P""fli. though noy entirely withoue g g
Soviet treatment Pport.

of culture would come 1o
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sare, law, and literature in a society where the govemment aspired to totalicarian
domination."™" This included the nationalization of classic Russian literary works %

While other national copyright Laws ostensibly create such a balance, for example,
the United States includes language govering the “fir use™ of copyrighted works,
the Soviet balance endoned “free use,” which meant that remuneration was not
required to “disseminate knowledge and culture freely to the general population,™
While what mighe be included in "free use™ is not clear, the underlying principle
scems to be that derivative works are far more likely to be encourged under the
former Sovict copyright law than under American law; this goes beyond protections
given by “fair use” in the United Stres™ Furthemmore, Soviet law found the pub-
lication of works without permision for educational and scientific purposes to be
acceptable and left unclear how much photocopying, especially of scientific materials,
would be allowable.” Free use seemed also, at least during the ‘7t to include public
broadcast of programs.™

The Fundamental Principles of Civil Legislation, the Soviet copyright biw enacted in
1925, helped create the socialist paradigm for copyright protection. It was incorpo-
nrated into the Russian Constitution of 1977, which “guaranteed Sovicet citizens freedom
of scientific and artistic creation ‘in accordance with the goals of communist con-
struction.””? Thus, the Soviers cenmlized control of all media and cultural outlets, Lenin's
economic policies decentralized cultunl production to some extent, but the Sovier
state rerined the right to nationalize works of authoship and did not extend nghts to
foreign authors unless they published their work in the Soviet Union.” For the
Soviets, one of the important conceprual struggles was how to asert 2 system of
copyright that was not reliant upon the notion of private property and ar the ame
time protect the larger cultural benefit of wide dissemination ougide a capitalist (and
thus exploitative) system.”

Given that neither the United Sates nor the Soviet Union had signed the Beme
Convention during the Cold War (which the U.S only did in 1989 and Russia in
1995), 2 separate treaty, the Universal Copyright Convendon (UCC). adminmstered
under the auspices of UNESCO, govemed both Sovier and U.S. mtemmanonal
copyright law. In 1973, the Soviet Union notficd UNESCO that it would sign on
to the UCC, marking its acquiescence to its fisst intemational copyrighe regime. ™
Mm:h:nhip in the UCC required Russia to protect foreign works within its bordens
and initi:]]y their accession to the UCC was seen as a positive move within copynuht
circles 7

However, concem was almost immediately voiced about the potential eff .
Soviet Uhiion would make to censor forcign public.l:iml, The fear was that the Soviet
ste would use copyrighe law to further censor Sovict authons seeking to pu
abroad and hinder the possibility of dissident writing.” The siuanon wn“:nl.l;rc.
complex than the US, popular press reported, a8 Peter Magn pomred mn... ' .u
Soviets did exercise much more centralized control over the dienbunion o !l'ﬂ'!-l“
works than did countries such as the United States, but these regulinons were J]u‘!.h.\
well established in Sovict copyright policy and signing the UCC did noe change ther
undetlying structure,™

s the

blish
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Afier 1973, the All Union Copyright Agency, created by the Soviets to centralize
licensing and control of anistic work abroad, granted permission for foreign publica-
tions of domestic works.* This meant that foreign publishers also had to go through
the All Union Copyright Agency to publish in the Soviet Union.*' Prior to the
UCC, protection of forcign authors within the Soviet Union was tenuous, but after
signing the UCC, the Soviets agreed to extend protection to unpublished works as
well as works by non-Saviet authors if they were published after the date of accession
to the weaty (thus previowsly published works may not receive protection).** Fur-
thermore, the UCC meant that Soviet authors would be given protection of their
works within the United States.®®

However, much like the United Sttes, the Soviet Union had fairdy standand
copyright Laws that met intemational levels of protection, even as they sought to
embrace 2 socialist paradigm for creative protection, The types of works protected
were similar in both the United States and the USSIL.* The requirement of origin-
ality is abso similar berween the two sates. The Soviet system tends to value the
concept of “social uscfulness™ as a measure of financial rewand through their more
centralized publication system.* One of the key differences was that the Sovies
supported moral rights far more than the Americans.®® U.S. law protects those things
called “monl” rights under a system of unfair competition, defamation, privacy, or
contract.¥? _

1_1“ politics of publishing in Russia were different from the United States. In the
}Jnm:d States, it is the market that acts as a censor, for the most part {absent obscenity
isucs), and works that serve a market function are published despite their political
CORtEniE, A_Rf'“i‘“‘ author, by contras, might produce what was called a samizdat
::r:nxbﬁmgmuﬂhﬁgi@ dnmtch assured lillc author copyright and royalsies.
il ciies ‘h’:“ ublj:: I:l“ C_’“““-;}T“:U)F by a dissenting author, would imnu:d‘i-
TS Aumfzda: woi:l':mf‘-m I‘F““’ mifltl be reproduced without autharial
P i et llu[,}.lt receive !m.Ic in the way of foreign protection, too.

' considered essential, an author may choose this method of

Ui:(i::élugy Can tump cconomic incentives.

55 and becomes central to furure international

- : ol :

bn"lt?h""::"z regarding copyrighe is that protection of intellectual property remains
omain of the state and tied to concepts of national identity. The UCC

dmm “nmat "w 4
Ty ::::nn:-l freatment” of copyrighted works, not that the copyright laws
creative works to : '"tc‘mszmny. uniform.* This national treatment finnly links the
As the Soviers ;::: ]::l identicy, even as they might flow intemationally.
e -
for a communist warld. The oy culuure with the sare system, art provided a vision

f Soviets were int intaini
o €Nt upon maintaining a monopoly on
Andris argues thar Westemn anists worked -

“boaming consumerist camieatic, vithin the context of
in the art markeg alwslrlc:f.:lkm? “'Irhm st beeuine “luxury goods, changing hands
that diminishes any distincg of being swamped by the flood of commiercial objects

'cion between common and art objects.”™ Eastern Eur-
under a "ll:ltc-dimg:d official art."? To remain

focusing more on the concepe of are and less on
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the object iwself, rendering their work more aesthetically abstract. For the Eastern
block, the object was sufficient to voice the message, and thus the context for ar
didn’t change unail after the 1980s.

In tenms of art, the CIA was especially enthralled with abstract expressionism, The
statk distinction between abstract expressionism and socialist realism was endorsed and
supported by CIA funding so that “socialist realism would look even more stylized
and more rigid and confined."”* However, David Caute wams against placing too much
emphasis on CIA involvement in the abstract expressionist movement. While there
were clearly pro-capitalist forces (like the Rockefellens) subsidizing modem art, Caute
points out in contrast to those who seck to highlight the covert role of the U.S. gov-
emment in promoting ar, that there was widespread dislike for avant-gande art on
both sides of the iron curmin.! The point renuains, however, that Amencan cultunl policy
was wrapped into a larger ideological struggle where many types of amistic expres-
sions were mobilized to create differences berween the United Strtes and it com-
munist enemy. [n the confused anti-communist world of American politics, even as
some embraced avant-gande art, athers decried it for being 3 communist tactic itself”

Juraga and Booker disagree with the asessment that socialist art is Agid and con-
fined and instead suggest thar a much more complex and the ideological struggle was
at work. The dichotomy between modemism and political are of socialism, where
modermist art is seen as “the epitome of assthetic achievement” while all other art is
less authentic, is, according to them, “one of the central mythy of Amenican culeural
history."" One can only imagine that, despite the political system within which
Soviet art was produced, there were numerous avenues for a rich varicry of cultural
expression. Juraga and Booker argue that, “just as socialist socicties are ongnized
upon fundamenally ditferent premises than contemporary bourgeois societics, so tao
is socialist art builc upon different aesshetic principles than bourgeois art. One of the
central driving principles of bourgeois aesthetics is to present bourgrois critena as
universal, so that all forms of art must be judged by those criteria.”™” If we extend to
the Soviet system its own acsthetic paradigm and a different creative process, then it
should come as no surprise that their approach to the legal protection of creatve
works is also different, but even given a different form of copyright protection, Soviet
Union artists were able to produce great cultural work and technological innovanon
without the free market intellectual property system of the West. .

In the case of Cold War politics, 30 years of cultural exchange beginning 1Ifnrtl}l
afier the death of Salin in 1958 and culminating in the fracturng of the Soviet
system in the late ‘80s was inserumental in undermining Soviet ideology.” The aghe
comntrol of ideas most closely associated with Salin was loosencd after his dr.uf::
though the Communist Party continued to attempt to control polincal deas tghtly. ™
Both formal and informal cultunal exchange conmbuted to caprunng the wmls ':
the Russian people. Formal exchange included American 'i)‘.“‘!’h'"“'*"‘ L !:f""t' e
musical groups performing with the penmission of the Soviet [.'.hf-tf‘llllig‘l'l[. i
cultural exchanges also brought numerous Russian arsts and perfonnen T the
in an effort 1o highlight communist cultural talenss.
Russia saw itself very much within the same European gradioon.

* Thew
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baller, classical music, and art. It also sought to communicate the talents of its people
through traditional music and dance.

Informal exchanges include what today we consider intellectual property piracy by
Russian citzens, Though, interestingly, the American approach to the Cold War kept
most Russian culure safely out of American hands and thus the exchange was one-
way. The subversion of Sovict ideology, it could be argued, was in part made possible
through massive copyright infringement. From video pirates, fist pirating television
signals and then using VHS rapes to watch Wester television and movies, to illegal
viewing houses showing American films, it was piracy that allowed Western culture
to spread rapidly through the Eastern bloc. Imagine the wordd where the United
States had successfully shut down the flow of pirated work throughout the Sovict
bloe, working in andem with an authoritarian regime, which also had an interest in
ensuring that these products did not get viewed. !

From a copyright perspective, the Soviet system marks one of the few examples of
a different balance between the interests of the cultural producer and sociery more
generally. One of the primary interests the Soviets had, for example, in nationalizing
culture was to help spur literacy and development as Russia sought to modemize
afier the revolution, including access to foreign works that could conmibute to
development.'™

After the disintegration of the Soviet Union, state control over culture and the ans
Eave way o d::a evolution of cultural policy derived from Western Europe and the
;::m; S;:::. Arcnrding 1o Il::j:n. rcfomu.in Russian intellectual property law

S T of the Sfmct Union were motivated by the concem that Russia was
g?;ﬁc::’l::ld t:c::l;u::lrg:c:lly u}d that greater freedom of expression was part of
S mp" perestroika, an.d. finally, because the United States began
i preater pressure on Russia to protect works of foreign authorship.'™
Uniun“::qt‘l’zc;::i:::lm!imn] ;hﬂ:lé‘? br-nugh: about by the collapse of the Sovict
Fi ) i b:;cd.“'; lslﬂdt atmul WEse 7 Iungr.x: sponsored and instead
5 mzkcbmbm;gm uy 1 a tansinon was very difficult for Soviet artists

While the copyright tensions P:;:;“::“ ‘\‘::m gonc and new rules were developed.
it the leddesiot s - ussia pr.l'.‘chn? the collapse of communism,
- e Adeological bautles of the Cold War behind, in the 19905, the United S
wntensified its pressure to fight copyright mircy. 1% A g

Pyright piracy."™ At the end of the 1980s the first
cffons to work out an agreement between 1l : g of the 5
S v et s s cen he Soviet Union and American industry
the 8 of i OViet entertainment markets were made.'"” Prior to
communim the Soviet state had fund
¢ had funded and supported strong technolo-

gical research, b o i
pou-Sovict era ::1::::;‘; Ru o “‘r"“’“ﬁun_::chnolugy. This meant that the
development throug), piracy, 108 ssians sought to jumpstar their own technological

When the | :
Nation (MFNT““E:‘“;:: ii]:: io.lld i Un-iml States began negotiating Most Favored
louder,"™ Decades fids 2, complaints about Russian copyright piracy grew

ustian pj i
e : :lm:y of US. entermainment products without pay-
senda once the West “won" the Cold War, In 1991,

the : ;
Fmpant piracy of moyies threatened untapped markets
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for American films and violated copyright law.'" Valent and the Motion Picture
Export Association of America banned the distribution of movies to the Soviet
Union and boycotted the Moscow international film festival.''"! Furthermore,
Valenti's efforts to protect intellectual propery stalled the pasage of a United States-
Sovict Union Trade Agrecment until stronger protection of copyrighted muterials
were included in the agreement."'? In 1999, piracy of intellectual property goods in
Russia was called an epidemic and there was already in place pressure by the United
States to enforce existing laws.'"?

The United States and the pull of intematonal onganizations including the WTO
and WIPO have been instrumenal in getting Rusia o reformulate i copyright
Laws.'" Russia began to revise and enforce copyright Liws. As Paul Krug nates abowr
statutory developments:

Piracy has been the instrument by which chaos produces a cacophony of new
production and transmission voices in the fonmer Soviet Union. The new sta-
tute may cause a shake-out among broadcasten, cable operators, and the
operators of viewing salons—forced to choose between entry into costly
licensing agreements or to risk the sanctions asociated with unauthonzed
showings. State broadcasters and the more financially secure independents now
have a powerful weapon against upstare entrants in the markesplace of ideas.'

As Russia embraces capitalism, it uses copyright law the way the West does—to allow
entrenched and powerful intercsts to hake the development of competition and
instead monopolize copyrighted content within 2 web of corporate control.

Of course, the United States is very interested in controlling the evolution of
Russian copyright law and it has used it influence to assure that the Liw contmues to
be developed and enforced in a manner consistent with U.S. interess. Specifically,
the United States uses the United Sttes Trade Representative’s Special 301 provi-
sions to keep Russia on the “priority watch list™ as well as keeping Russia focused on
its intermational obligations under the TRIPs agreement.''® The 1993 Russan
Copyright Act, while retaining provisions that protect a larger public good in the law,
mirrors international standards.

One interesting contribution that Russian copyright Liw makes is the way
which it protects moral rights in public domain works. Their policy scens to "“kl
public donuain works ro national culture. According to Rajan, the moral nghes ol
:ul.hotﬂ:ip. name, and repuration renmin linked to public domain \sjurks and 4 specual
fund du.igncd to collect a royalty from warks in the pull[il: domaimn was established
by the law and this will go towards an author’s fund to be adminsstered to curent
and furure creative artiss.!'? These morl rights provisions are ane way i which
Rustia has retained some connection to the copynght liws of the Soviet era, \‘-hll:l:
still working to meet the international sandards required by the TR Jgn-mmfnll; t

The story of Russian copyright pircy, the erusiun uf?‘u\'l:l _ldrulngy 1 fhl. .u:L' ::‘
3 pensistent ideological barde with the West and the etfom ot the \‘:"nl I:;i'u.;lu‘:”“‘
cultura] superiority through intellectual property nghu help w0 detine the e
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that exist berween the cultural Aows put into motion that link even the most oppo-
site of states. [t is also the case that both the United States and the Soviet Union
established and protected creative work under a system of copyright law, albeit very
different laws. In the end, however, what the Aow of communication tells us abour
state control over its sovercign termitory is that exposure to the world of expressions
and ideas can sound the death knell for sate control.

The ideological battle that was the Cold War akso demonstrates the cfforts by the
state to use the national border as an impermeable boundary even as it is constructing
Liws to help to facilitate the foreign exchange of ideas. Aside from the struggle
between the ideological discourses of capitalism and communism ar work here, a
struggle that co-opted cultural expression as part of its weapons systems, the tale told
by Cold War cultural politics is one of culture in the service of the state and its
unifying project while also dealing with the ways in which culural flows fragment
:.nd- disrupt national culurl identity, The modem Soviet state was a monolithic
entity th..zt brought out local traditions when they served state purposes. The Amer-
ican n?unn was presented globally as a unified project that served freedom of
expression. However, both grand narratives concealed the divensity of culture and
expresve acts that were locally generated or historically situated. As these grand
namatives have been replaced with the logic of regionalization and cultural flows, a
new way of looking at culture and its protection is emerging.

The state of national culture

The Cold War story helps demonstrate that even under the most rigid of politicl
m’“m“““‘z:lh:hf:ﬂw t}!ﬁfulmrc across territorial borders has consequences for both state
B Fyalution o_f l:ulture..Eﬂ'um to promote culural diverity instead of
for natonal m.mgx;uc .dlﬂ'cf:nc.-. instead of cultural superiority, create dissonance
politics & ml:m{’m o ;’uﬁ?m“-'nw fragmented nature of contemporary identity
at the same ﬁm::;for l: d:;ﬁc:lun or.cmh“d“l; 2 multicultural framework while
Seases often hove u:'i p the 0!.“"13!?3 of the nation as having intrinsic meaning.
with in that culture ‘md‘:‘m;’c“‘hmmh-lp to the culture they are supposedly in line
expressions are politicall :n Plual, diverse, and ever changing, and many cultural
of a discounse that j 4 lurguL g 'f“h"“‘l expressions are often the location
is highly eritical of nation building and state-based projects. In

key political ideas and expressions that

the form of 2 aitique of the market

crestion but the profibused ongy - CI"UR08 of all apects of aristc
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sovercign in the protection of cultural production. The free marker alone cannor create
the regulatory conditions through which to guanntee the protection of intangible
works; for this the state is needed. One way in which states seek to be relevant within
the donuains of culture is by erecting laws that are ostensibly designed to help support
innovation and creativity. Nation-states are instrumental in developing formal and
informal cultural policies to support creative and innovative work. In daing so, policy
nuakers and governnients appropriate the discourse of creativity 1o help provide sup-
port for sovereign control over a termitory.'”
identity, unity, and sovereignty,” as well as employment for citizens.'® In the

It is culture thar can promote “national

modem neo-liberal state, where dtizens are cliens and states are service providers,
the state has the burden to help create jobs, which in a creative economy is done
through cultural and innovation palicy, and more specifically through the construction
of intellectual property laws.

Aside from legal rules guiding the production, mansmision, and scope of use of
creative work, most states also tend to support the ars through granes, the commis-
sioning of public art, and in many cases the creation of state agencies that control
media-based creative works as a vehicle for national cultural products. Canada and
France, for example, require established quotas of airtime for national artists who may
not othenwvise be able to compete with those imported from other countries. This
“shelf space™ exists so that Canadians (or the French) can view the products of their
culture.'! Furthermore, virrually all cultures seek to esablish a national artistic heri-
tge through public arr, museums, and monument. These became visible icons of a
city, state, or nation, which can tell the story of national unity, though they may abo
allow the viewer to experience the difference of culture as well.

National policymakers tend to reduce the complex narrative of culture and inno-
vation to a discourse on national creativity and seck to fit it within national boundarics.
Genenlly, state-based cultural palicy has the goal of promoting national culture bath
at home and abroad. The state has an interest in the promotion of culture for several
reasons, First, the state might have an interest in sharing insights into how people
within its borders live, create and play. Such cultural projects humanize the wate and
its people, as well as increasingly ‘branding’ a specific state through the producnon af
3 unique cultunl experience that can be had while within its borders. Furthermuore,
the exportation of a unigue national culture through assorted products helps support
a tounist indusrr)' where one might travel to a foreign country to expenence the local
culture and seek our something authentic and new to retum hame with.

Besides supporting culture as a tourist product and to ﬁcﬂiutr_cultuml
the state may support traveling performers or shows that exemphty swomething ahmn_
the national culture, For example, the U.S. Deparnnent of Sarte meludes 2 l_iurr.-.lu ol
Educational and Cultural Affairs that in 2010 supported Amencan Blues pertomances
abroad as indicative of American culture. The Hurcau of Educanonal and Cultural
Affairs was also encouraging cultural exchange prograi and 1t promotey. Amencan
ans and music more generally as well.'™

It should be noted that, while cach state 13
o something that muse be protected from ouside lorces, 0 plnt L

exchange,

kes cluins to 4 unijue nanonal cultwre,
“Iwy vt these
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vestiges of national culture—traditional music or dance—pre-date the fonmation of
the state itself] or, as the case of blues sugpests, did not evolve because the state cre-
ated the conditions of survivability for creative people but because people create music,
art, and culture even when the state actively oppresses and discriminates against them,
Culture that derives primarily from the experience of immigrants and those disen-
franchised by the state is only later appropriated as an example of a specific national
narrative that can unite a country. Furthenmore, as later chapters will illustrate, the
notion of a unique national culture, or an authentic local, regional, or traditional
culture, is simply inaccurate in the face of the always existing exchange of culwre,'®
A second reason the state has an interest in the exchange of culture, and perhaps
more imporant from the viewpoint of the culture industrics, is thar the state protects
culural products as an impomant intemational export and secks to shore up national culture
as a source of economic output, reconstituting very diverse industries from computer
software to theatre as part of the same order of things that can be exported and
purchased.'* As Mark Banks notes, cultural policy defines institutional solutions:
“policy utilizes linguistic and representational devices that seck to define the ‘pro-
blems' of the industry in order to offer demonstrable (and politically desirable) *solu-
tions.”* [n the United States, while culture is promoted for its intrinsic value by
the Deparement of State, the Office of the United States Trade Representative,
whic.h has cabinet level status in the U.S. govemment, works with trade associations
and 'tndusn? to ensure that cultural products are protected as consumable goods on
'F:_Ttmm“ﬂ market via copyright law. The USTR places countries on a “watch
list™ if they are deemed to constitute a significant threat to our economic interests as

Uﬂdﬂ'ﬂ?ﬂd through intellectual property Law, '
speg:i:;; :::s}l:nii::d S::; "‘3:}!" tuunm'u.lm-: ministric.s of culture that focus
i inmﬁaﬁizun Fnl“-" icy and mun.n.g Lh.?t _thc unique culture of the state
be fily disruptive of the ::;_ ’bm“‘l’lf-'-‘ Brazil's Ministry ‘uf Culrure has tended to
il e ‘f"’ };h countries such as the United States to assert strong
ol e sp:ccpl'ur :“““’cul m”E}I’ the TI&I!'§ agreement and, instead, has
tural agencies, like the UK'fEl ture through its ministry.'*” However, other cul-
cpartment for Culture, Media and Sport embrace the

1‘"5“-18'= of culture as 3 commod; g

i . ity and uncriticall ;i :

industries as valuable national exports, 12 y function to preserve culture
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national homogeneity and unity onto the otherwise complex and fragmented field of
physical territory.

Developing a “national” culture remains an imporant mechanism for defining
what it means to belony to a given culmural group. It also conceals the divenity of
expressions as well as the reality of culural flows acros what are the inuagined
boundanies of the nation-state. Despite the prevailing namative of cultural authenticity
and culture as a commodity aserted through policy circles and dominating the Law-
making process, many artiss and musicians still consider culture ounide i com-
modity form and participate in a flow of culture that transcends and in fact even relies
upon the breakage of national boundaries. The idea of national culture falls apart
almost immediately upon the fist contce it has with a cntical eye. Who can chim
that their open or ballet is authentic? What about the musical as an antistic form,
which has global popularity? Painting, carving, and other amistic techniques have
been shared globally, often profoundly changing the cultural expresions of groups
who are exposed to them.'?' Anists themselves can be expatriates and often move
ousside their country of origin, thus further disrupting clims reganding nationalism
and culture.

Despite its best cfforts to shore up notians of nadonal culture premised upon
mational territorics, the state actually is only a player in the larger global flow of cul-
ture. Thus, it is only possible to understand legal effors to control culture as property
within the contexr of intemational cultural Aows. To move to yet anuther level of
abstraction, because culture moves casily across territorial bordens, the creation of
domestic laws to protect the copy and fadlitate creative work has never been sutficient.
Such domestic efforts were immediately compromised by the flow of creativiey across
national borders. Mark Rose, for example, documents the angns af the fint copy-
right law in England as at least in part motivated by the emergence of 2 “pirate” book
industry in Scotland that could undersell the London bookseller monopoly, thus
hampering their profits.!*?

Once the notion of culture as an exchangeable conmodity is recogized, the sute
must also deal with the fact that culture does not, and cannot, stop 3¢ 2 nacional
boundary. The struggles during the cighteenth and nineteenth centuries over culrur‘ul Hows,
often deemed piracy, set the stage for the need for an inrrm::imuliz:mulj of regula-
tion regarding copyright.'*® Prior to the pinetcenth century Beme Canvennon,
domestic laws often protected local artsts while refusing to extend protection
foreign artiss, Given thar the stte speaks for what it would like w connder
“national” culture, the legal frmmework developed by the sate mitally was intended to
shore up domestic creativity while allowing easy access 1o f
more, while it was clear that some sort of internagional agree
only entities with the sovereign capacity o negotiate these agreement \:jcrc q:::m‘

Led by advocates of author's righs, t]u.-_[lcm: Cun\.'cm?;.u; |u‘d::|:t l,:"::muml
Provisions designed to better protect copyright ownen, mcluding el .

¢ . it be prvileged st the
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country of origin meant the country of origin for publication, not the natonality of
the author.'® Thus, if an American author published simultancously in the United States
and the UK, the country of origin would include both America and the UK. Many
commentators have pointed out the irony of the long-standing pircy associated with carly
American Law regarding foreign works.'* The conundnim from the state perspective
as it sought to protect national interests is how to secure control over cultural products
that move intemationally while retaining its self~interest in a much freer exploration
of culture."” However, it was pimcy, ironically enough, that made it possible to
constitute a public sphere where a notion of “national citizen™ became possible,'**

The inidal legal guidelines estblished in the Beme convention continue to be
instrumental for the protection of creative works as they move globally today,
meaning that the global enterminment industry retains its legal protection from a
state-based system. The intemationalization of cultwral policy through the Beme
Convention means that the state has become one of the defining forces in intemnational
discourse over culture. The Beme convention provisions have been incorporated into
fhe Word Trade Organization’s TRIPs agrecment that even more concretely ties
intellectual property to intemational trade. Such an international system  dis-
proportionately suppons the creativity of the developed countries while assuring that
the global South must regulate and protect these properties in ways that would not
serve their national interests, but the interests of the primary producers of cultural
material worldwide,!?”

Thu': it 2 key conundrum that is at the heart of intemational intellectual property
pmtu:nof!. On the one side, despite the need for intemational protection and the
construction of rules regarding national treatment, the tension between the culturl
ﬂﬂw_nf lduf 'md a saate-based system of regulatory controls means that the sate itsclf
Sy legitimacy as the protector of culture. It is, after all, only states that can
negotiate for their interests within the intemational system.
S:u Tﬁi‘::: i?:z:- l::r:}"'l:::;‘ and l:e lt'-:.t ::n seck to i‘uﬂum:c l!n:ir state repre-
et e e ::;E:; p: er of their own, Given _thc bias towards bmtc
namtve that will allow cizgm .| ':{ !ut-e amm - _l:\uhluh a umified national
enough to contain diversity, yet - gk wnh. : nfmoml ighetee that s Inoad

On the other hand, | '.Y . o i tlut IEOnAEY.
copyright Laws to Pm‘:“::;“‘ while making ﬂflﬂlﬂ! property, and developing

g i e as propenty, the intemationalizati f ight

Law functions to undennine culture as a national S At SRYRD
demonstrates the larger implications fmun : pm.d St sl way, copyrigit Law
Sparke notes, “Neoliberal regimes of um.-“m-hb:nhml BN o Macchen
states from above and underminin ‘i’ S b
B them from below.”
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ideas. From above, the wordd of economic globalization, with enterainment and
software corporations that mnscend any given national boundaries, means that states
arc resigned to protecting a flow of communication that may or may not serve their
national interests but do serve the economic interests of corporate entities,

The nation-state project has always relied upon the imposed fiction of national
territory; aulture, in contrast, is not fixed. Scholars who focus on bonder regions have
helped highlight the tension between the efforts of dhe state to mark termitory abso-
lutely against the Auidity of everyday life.'*? While the barder i a rich temitory to see
the visible mixing of cultures, it is not sufficient to stop there—the hybridity of cul-
ture is at the heart of all nations. The core and the periphery are not distinet places
culturally—but linked together through the flow of culre, The larger question thus
becomes, what, if anything, can be said to be “authentic” about national culture if
indeed the English are reading American novels and Americans are playing Russan
classical music, while Colombian pop stars appropriate Camamon’s inusical heritage,
and Manga has become a worldwide phenomenon?

To even make a clim about national culture is to imply that a state system ade-
quately reflects the muldple cultural practices that can be found within its borders.
While the concept of the nation-state is often used to speak of 2 termitory as a unificd
national culture aligned with its goveming political structure, such a system, it could
be argued, is the exception and not the mule. States and their temitorial boundarnies,
especially as they have come into existence in the post-colonial world, where political
borders often show little respect of any underlying cultural unity, are political con-
structs. They just as often break apart local cultures and assert ditference based upon
the regulatory practice as borders as they do speak for something natural that unites
all the people living within a territory. Conversely, territorial boundaries can abso
apure multiple languages, culunl practices, and peoples within ins boundanes
resulting in a national effort to unify people behind a single identity of state can-
struction. In all these permutations, the role of culture, culmral policy, and creathvity
are instrumental to constructing the legitimacy of the sate. If a stte does not speak
for*'a people™ then its claim to sovereign power as legitimately held can be undenmined.

So what is European culture anyway?

In the lag chapter, the UK report on intellectual property suggested thae it was ame
to seck a more balanced approach as to how we perceive cupyrip,lr: nfnngement
in the digital age. The words of the Prime Miniscer and the resules of that report are
not the only indications that there may be some movement away from f pro-iax-
inualist approach. In November of 2010, Neclic Kroes, the European (.,uuum“mn.
Vice-President for the Digital Agenda highlighted the failure of EU Liws to adequately
fciliate culrural sharing across mational borders and called for the EU 10 consder
copyright Law in the context of developing and facilittng : L
ofphcing national barriers and restrictive agrecments i the way of cultural Hows
Specifically, she lamented the possibibity that ““NI'::S ) i
dib’inliutinn of publications, including orphan works ¥ Most stnkaigg was te

Eurvpean culture untead

he nuy merer with the
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Kroes sought to amiculate a European cultural identty that transcended national
borders. As she noted:

Borders are now crossed more easily than ever before in history. It is a great
opportunity for artists and creators of all kinds, as art has no limits but those of
our minds. Art enriches itself by climinating artificial barriers between people
such as borders between countries, '3

Indeed, it would scem that Kroes is staging a future borderless Europe where these
“anificial” boundaries (meaning the state) are eliminated, and art itself can triumph in
uniting hurmanity where the state has failed to do so.

Given that intellectual propery Laws are designed to freeze the flow of culture, as Pro-
fessor Johanna Gibson has noted,'*" the recognition that innovation occurs through
the unregulated flow of ideas has become more popular as regional entities such as the
:‘E.umpean Union have begun to reconceprualize political identity along regional
instead of national lincs. In the Larger regional identity structure, multiple claims of cultural
owneship might be made as one moves from the specific to the general. For exam-
!!IC. SWm takes on broader cultural meaning, as evidence of *European” culture,
instead of simply “English™ culture. Shakespeare as a result enjoys widespread popularity
around the world as a classic amist whose works have transcended nationality. His
“work helps to solidify a discourse of belonging and culural refinement linked with

European,” or “Westem” art, often defined against what is not European.
‘There has been a recent cffort to define a distince “European culture™ that will
align cultural creativity and production with the broader boundaries of the European

i “h’&_' is otherwise merely an economic convenience that sees national bor-
ders 25 a barrier to cconomic trade.

< "7 As the European Union begins to integrate a
disparate set of nation-states into ; . i

3 common economic whole, issues of culmre
bubble to the ; : .
surface. EU representatives have recognized that a common cconomic

ﬁdm::; ‘:ﬂt cubl:u Mﬁwgm i mtﬁ an integrated market, because an EU without
A re ; not have a “soul,”"*¥ Sycly 2 genenalized “European”” culture
b bm:;mmm: against the more localized cultures still functioning behind

and the even more loal cultures hidden by national discourscs.

However, even as Eurp strugy)] oA
e s s to define a single culture while embracing culwural
divenity, imnugration has also led 1o fears of “too much culture,"!¥ .

S . ; i
S aﬁ':j:;mﬂ f_ﬂﬂ @n.m-d with “the other,” Europe is consciouly build-
of identity through cultural policy that uses culture *as a conduit

of govermance and cializi :
changing tm:p:tio‘::,::h 8 People into European citizenship and into the
Ty ¢ EU and its hbor markets.” " To create 3 unified cul-

=
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“city of culture”™ program initiated by the EU has been adopted by the UK, which
now hosts is own “city of culture™ competition to boost visibility of local culture and
arts in cities across the UK. These national prujeets are whar Danks clls “ereative
governmentalization,” a process that “promotes artistic and creative freedom while at the
same time regulating identity and ensuring conformiry to rtionl corponate objectived™™!

Conclusion

State efforts to preserve and protect what might be seen as “national culture™ are
made within the context of increasing claims to globalization of culture as well as the
regionalization of economic life, Even as “national fictions” become less relevant, many
countries vociferously fight battles about the relevance of nanonal culture. *European,”
“Western,” “Eastern,” or “Asian” culture are catch phrases that contain enormous
political gcu:r;diznr.iom. yet include often very ditferent mational cultures. In other wonds,
while we talk about culture and the nation as if these termis have solid meaning, upon
even the shortest inspection, the concepts become so complex that the relationshup
between the state and culture tums into a puzzle instead of an answer,

As mentioned earlier, while culture flows easily as people communicate, migrace,
and interace, the state's goal is to create the conditions for economic retum for the
culture industry and, of course, promote a specific brand of culture that reflects the uleo-
logical interests of the state worldwide. Ofien the goal of the state is 1o keep culural
products from being viewed, exchanged, or used (especially if done so without adequate
payment or if they violate ideological principles of the state). While the United States
likes to think of itself as mercly exporting a cultural product to the world, it is abo in the
business of exporting a view of Amcrican life that can be absorbed globally. Culture was
used by the United States and the former Soviet Union, as well as all cument states, to
humanize the state by allowing “the other” to view its people. In the case of the United
Sutes, the sate seemed willing to ignore its laws governing copyright in a biger etfort 10
convey to those living inside the Soviet Union that a ditferent way of life exnted.

The modem sate has helped to produce the seeds of its own irrelevance by facl-
itating regional and global govemance amangemens that help culture flow acron
bonders instead of maintaining tight control over the porders themselves. While this
may have been initiated with the intent of forming cconomic and cultural imperul-
ism on the part of powerful sate actor, it also has created conditions under which
the territorial boundaries of the sate have come to mean even les, and naoonal
identities have been even further disrupted by 2 growmny global communty. In the
next chapter I'd like to tum the focus to the cultural Hows and methods of AP
Priation thar link creativity to the sare but also help us challenge the noton ot an
uthentic cultural identity.

Notes

! . '. st and tha Lo
1 David Scott, Radiv Free [;'umpr!‘RJJl'l’ Laberty and I‘.mr ol ,-Irmu‘.l.a Sort 1y Iy
Flow l:f!r[ﬁmur:'uﬂ (U.S. Goverminent Pranting Otfice, 2I60).




112 Intellectual property and the state

2 Goldstein, Intdlectual Property, op. cit. ;

3 Jask Kilmi, Disay and Atomic IWar (OU Ectriuksus and Helsinki Filmi, 2009).

4 Ivan Zassounky, Madia and Poucr in Posi-Soviet Russia (Armonk, NY: ME, Sharpe,
2004), 4. Quoting I Paasilinna.

5 Yale Richmond, “Culural Exchange and the Cold War: How the Ans Influenced
Palicy,” Joumal of Arts Mageniant, Law & Swciety 35, na. 3 (Fall 2003): 241,

6 Wu documents how one man was able to develop a system of movie censorship that
“might have satisfied the Taliban™ and in the process limit free speech in films for dec-
ades based upon his own undentanding of monality. Seez Tim Wu, The Muster Suvnhs:
The Rise and Ball of luformation Empires, Reprint (New York: Vintage, 2011), 115-24,

7 For a full description of the relevant govemnment agencies and the details of the cen-
sonhip of communist and leftist ideas, see: Charles "Thomson and Walter Laves, Cultural
Relations and US Foreign Policy (Bloomingron: Indiana Univenity Press, 1963), 101,

8 Morozov's argument about the impact of Western culture behind the iron curain is
important here. He suggests that studies showed that people who had access to Westem
television were less likely 1o want to revolt than those wha did not. In other words,
access to enteriainment Hollywood style is a sufficient depressant of revolutionary
cfforts. l‘cup_le will put up with authoritarian reginies if they are at least entertained, While
Morozov rejects the idea that cultural diplamacy (soft power) worked, even his exam-
ples suggest that it warks quite well—that the ideological project of the culture industry
was nlctmﬁ.nl_. It is important to remember that there is not much about the culture
lal.lul?}' that is pro-q.l_mluml:y. simply pro-capitalism. See: Evgeny Morozov, The N
Delusion: The Dark Side of Intemet Freedom, Reprint (New York: Public Affairs, 2012).

9Jon A. Baumgarien, US-USSR Capyright Relations Under the Universal Copyright Conven-
tion (New York: Practising Law Institute, 1973). '

10 Tﬂ!ma (:‘.hslmg.""l'ljc Sate .“"1 the New Society: The Role of the Ans in Singapore
i g_a:ll‘m—hmldmg, Asian Studies Review 34 (June 2010); 132,
; .
12 Lewis Hyde, The Gift: Creativity and the Aris { wild, 25 iversary
2nd Vintge Books edn (Nm,r\’mh Vintag; f;.'l;trh.:';{;n)'}}! ‘:;I';';h .
13 As Thonuson and Laves paint out in the carly 1960, since the late *30s, the US, has
und:mooda! ! the value nfnflmnl exchanges, especially once it became important to offer
an dltemative to communism, Sce: Thomson and Laves, Cultural Relations and US For-
PSR B o e '
g n?lrﬁ:ll'n 1:“" m","-‘dl by political scientist Joscph Nye to describe methods
et of e mhn:c;uﬁaﬁuzl :’Jli;“ﬁ“? I;’n‘:lb-lll)'_ not through coercion but through the
i gmmw'm: Tie Means to Success in World ﬁvd;:a [Pl"’onl:rn ‘:"ursk:cbﬁ:;::ﬂl,{; i:“«ﬂ::f} g
Glade, “lssues in the Genesis and Organization of Culral Diplomacy: A Bricl

Critial History,”
2010): 242 " Joumal of Arts Managemens, Lo & Society 39, no. 4 (Winter 2009/

16 Fraser mgm‘ 5 " 4
1980 s the .m'alél'.,'?‘-{,"‘ fow doctrine” was countered by UNESCO in the
would challenge the mnn‘ |m World Information and Comnmnication Onler™ that
Fraser, Weapons of Ay m{m‘lﬂgﬂi fa be controlled by Western media, Matthew
Dunne Books, 2005), 29, * Soft Power and American Empire (New York: Thomus

cconomic innovation, Shirk ]
18 David A, Smich, Money for J;'IHHT Comes [ Y, op.ci.

: (Lanhan, MD: lvan 1 Dee ':|:;;;; 1_.;2'-‘“ Web of Art and Plitics in American Demmocracy
19 Quuung I"‘m:ive Ch;d- s .

H . F " -.
{Englewood Clif, ny; I’ru:ticg?Hpieglm;:)’ﬁlj‘;?s" 0 Culeural Affiirs and Foreign Relations

e Cultural ReLatjoms

Intellectual property and the state 113

22 Ninkovich makes this anrument in his study of American culural policy befare and
through the Cold War. Thomson and Laves take care to chborate that US. govem-
ment programs wanted to avoid replacing private networks of cultunal exchange so thar
they could clarify that government funding for the arts and thus contrul aver them was
only minimul. See: Frank A. Ninkovich, The Diplomacy of Mnw: U.S. Foreign Policy and
Cultural Relations, 1938-1950 (Cambridge: Cambnidge Univenity Press, 1981), 176-77.
Thomson and Laves, Cudtural Relstions and US Fomign Pulicy, A0,

23 Wikon Dizard, Inventing Public Diplomacy: The Story of the U.S. Information Ageney
{Boulder, CO: Lynne Rienner Publishers, 2004), 3.

24 lbid., 4-6.

25 Ninkovich, The Diplomacy of Ideas, op. cit., 177.

26 Dizard, Inventing Public Diplomacy, 4-5, op. ct.

27 Georg Glasze, “The Discunsive Comnstitution of a World-Spanning Regon and the
Role of Empty Signifiers: The Case of Francophonia," Geopolitia 12, no. 4 (Winter
2007): 245.

28 Thomson and Laves, Cultural Relations and US Foreign Policy, op. cit., 109=11.

29 As Saunders pums it

Cultural freedom did not come cheap, Over the next seventeen yean, the CIA was

to pump tens of millions of dollirs into the Congress for Cultural Freedom and

related projects. With this kind of commitment, the CIA was in ctfect acung 1
America’s Ministry of Culrure.

Frances Stonor Saundens, The Cultural Cold War: The CLA anl the World

of Ants and Letters (New York: New Press, 2000), 129

See alo Olga Zaslavskaya, “From Dispened to Distbuted Archives: The Past and the
Present of Samizdat Material,” Poeris Today 29, no. 4 (Winter 2008); 6H7-HH, Zask-
vaskaya details the US. memorndum that esublished the covent CIA funding for
media-related activities to fight Soviet ideology.

30 Dizard, Inventing Public Diplomacy, op. cit., 141.

31 Saundens, The Cultural Cold W, op. cit., 134-35; Dizard, bwenting Public Diplomacy,
140, op. cit.

32 Dizard, Inventing Public Diplomacy, op. at., 5, 134, _ )

33 David Caute, The Dancer Defects: The Struggle for Cultural Supremacy Duning the Cold War
(Oxford: Oxford University Press, 2003), 542.

H Jessica Gienow-Hecht, Sound Diplomacy: Music and Emotions in Trasathinne Relsnions,
1850~ 1920 (Chicago, IL: Univenity of Chicago Press, 2008). 219.

35 Dizand, Inventing Public Diplomacy, op. cit., 135. .

36 Saunders, The Cultural Cold War, op. ait., 74, 94; Fraser. Weapons of Muss Distraction, op
cit., 28,

37 Dizard, huwenting Public Diplonacy, op. cit., 180, _ .

38 Paul Buhle, Rudical Hollyuwoud: The Untold Story lichind Amm'm_'; I-.mmlr_,\r.um ";, W
York: New Press, 2002); Richard Reuss, American Fofk Music and Laefi-wing Pohios,
19271957 (Lanham, MD: Scarccruw Press, 2000); Fraser, IWespons of A D“l;"‘""”'
op. cit., 51-63. Buhle argues that indeed there were numerous prugTewIvES “" “‘:::;
munists working in Hollywood during the McCarhy er. Fraser abo Jun.1|n1|.|‘l:"rn
ndial politics of many within Haollywood. However, he abo 15 clear tl:l t'lc": s
were interested in supporting the capitalist agendy, even \.\fh.crc wm:_n ml IJL v mm_[ .
be more distinctly communist. IReuss traces the history of folk musc amd the it
spawned both in U.S. radicals as well 3 the Soviet regine.

39 Quoted in Saunders, The Cultural Cold War, op. L. 148.

40 Dizard, fnventing Public Diplomary, op. at., b.

41 1bid., 7, 183-85,

42 Fraser, Weapons of Mass Distraction, op. cit., 32




114 Intellectual property and the state

43 Glade, “Issues in the Genesis and Organiztion of Culural Diplomacy,” op. cit., 247,

44 Hyde, The Gifi, op. cit., 376. -

45 The report finds that the U.S. spends an average of $6 per person on direct support of
the ars, compared to most other OECD countries where direct art spending can be as
high as $85 per penon (Genmany), Instead, the United States tends to encounge
indirect ams funding through private ax-related write-offs. See: National Endowment
for the Ams, Research Division, Intemational Data on Govemment Spending on the A,
2000, www.nea.gov/rescarch/ResearchNotes_chronohtml; Ivey puts the numbers of
US. spending on the ans at 50 cents per person compared to $60-$81) spent in Eur-
opean countrics. Bill Ivey, Arts, Inc.: How Greed and Neglect Have Destroyed Our Cultieral
Riglits (Werkeley: Univenity of California P'ress, 2010), 237.

46 Smith, Money for An, op. cit., 78.

47 James Heilbrun and Chardes M, Gry, Tlc Evnomia of Art aml Culture (Cambridge:
Cambridge Univenity Press, 2001), 278, ;

48 Angela Han, “Public Funding for the Ans: 2010 Update,” Grantimakers in the Ans, 2010,
www.giarts.ony/anticle/public-funding-ars-2010-update,

49 Ivey, Ans, Ine., op, dt., 51-54.

50 Ibid,, 6364,

51 George N. Shuster, “The Natre and Development of US. Cultural Relations,” in
Cultural Affairs and Foreign Relations (Englewood Cliffs, NJ: Prentice-Hall, 1963), 22-23.

52 Dizard, Inventing Public Diplomacy, op. cit., 179,

53 “Library Copyright Allance,” accesed February 10, 2011, www.librarycopyrightalliane
c.orp/about/index.shiml.

o Sm?n Ticfenbrun, “Pincy of Intellecual Property in China and the Fonner Soviet
Union and s Effects upon Intermational Trade: A Comparison,” Buffalo Law Reviar 46
(Winter 1998): -6, ‘

55 Sofia Tehouikina, “The Crisis in Russian Cultural Management: Westem Influences
and the Formation of New Professional Identities in the 1990520005, Jourmal of Ams

56 Iougemen, Law & Soviety 40, 0. 1 (Spring 2010): 79, doi10.1080/10632931003603 950.

6 g;b;:;?é’:f‘:{%] i‘a;:n:.bsr Culmres Enst and West: a post-Colil 1War Reassessment (Westport,

57 Ibid.

58 Ibid., 5.

59 Mira Sundara Rajan, Capyrioht and Creative [ g e + Refo
(London and Nefv Ymkf{:'gudn!gc. MJ.IZr:ir;:,m. [ Lo R

60 Reuss and 1_’~=1-I-B. Amerian Folle Music and Lefi-wing Politics,

g Sundara :::J_m. Copyright and Creative Freedom, op. cit., 80,
o B s -{H}lnmmn;n‘i China: A Difereat US. Reaction,” Law and

:"3 :b:li.. 181-82 i

ncluded in the changes were the idea of an
of the copyright term to the life of the auth

1927-1957, op, cit., 40

exclusive right to the author and extension
and folklore, 35 well 35 protection for 1 plus 50 yean, 2 protection of oral culrure

: g the monl rights of th - Sunda
Rajan, Copyright and Creative I = ol the author. Sce: Sundam
65 Ticfenbrun, “Piracy of Ingga 0% OP: €it, 76.

“Pincy of Intellectual Property in Chi i
H 3 > ; d
+ I Effects upon Intemationa) Trade: A Comp.trimn."a::. lilif..F-‘:I:“" o

66 Sundara Raj : T
Imd,so, T Copyright and Creative Freedom, op. cit., 89,

68 Lana C. Fleishiman,
Motion Picture Joj 2 ack: The Influence of the United States
26 (Winter 1993); 196-97; Michael A. N ghe L‘“’-"_ Comell fnrermational Lawe Joumal
York: Pracger, 1978, 108.09, eweity, Copyright Law in the Sovict Union (New

€ Peter B. Mags, “New Directions
il o i L 3G . g o The i

Intellectual property and the state 115

70 Ibid., 87-90.

71 Ibid., 98.

72 Tiefenbrun, “Viracy of Intellectual Property in China and the Former Saviet Union and
Its Effects upon Internationa]l Trade: A Comparison,” op. ct., 47.

73 Neigel, “Piracy in Rusia and China: A Different US. Reaction,” op. cit., 182,

74 Sundara Rajan, Cepynight und Creative Freedom, op. cit, 6.

75 Pauline 1. Taylor, “Recent Developments in Sovier Copyright Policy,” The Russian
Reviar 32, no. 4 (October 1973): 42124,

76 Ibid,, 421,

77 Ibid,, 422, o _

78 Magg, “New Directions in US-USSR Copyright Relations,” op. ar, 392

79 Ibid., 394-95.

BO Ibid., H0.

B1 lbid., 401,

82 Ibid., 13-14.

83 lbid., 29-30.

84 Ibid., 6H-6Y.

85 Ibid., 74. _ o .

86 Ticfenbrun, “Piracy of Intellectual Property in China and the Former Soviet Ul’ll.(].:I and
Its Effects upon Intemational Trade: A Comparison,” op. at., 50; Mags, “New
Dircctions in US-USSR Copyright Rebitiom,” op. cit., B0-83.

87 Magys, “New Directions in US-USSR Copyright Relations,” op. cit., 83.

88 Ibid., 409,

89 [bid., 57. .

90 Sundara Rajan, Copyright and Creative Freedom, op. cit., 111. ) )

91 Edit Andris, “Dog Eat Dog: Who Is in Charge of Controlling At in the Post-Soculist
Condition?" Thind Text 23, no. 1 (January 2000): 66.

92 Ibid.

93 CIA staffer quoted in: Hyde, The Gifi, op. at, 373. ‘ o

94 Caute, The Dancer Defects, op. cit., 539—1; Dizard, fuventing Public Diplomacy, op. cit.,
9-10. _

95 Ca::::. ‘The Duncer Defexts, op. cit., 544. Caute makes specific reference 1o J.Il(l—(l)!l‘ll!'l.l.l:l.ll.sl'
Representative George Dondero, who sw modem art as 3 communist plot to subver
America.

96 Juraga, Socialist Cultures East and West, op. cit., B.

97 1bid., 10. .

98 Richmond, “Cultural Exchange and the Cold War.‘_ up. cit.

99 Sundara Wajan, Copyright and Creative Freedom, op. cit, 122,

100 Richmond, “Cultural Exchange and the Cold War, op. at. il ol
101 In fact, it has been argued that the underlying scope of 3 Western public sphere
made possible through pinacy, specificlly literary picy:

Piracy shaped it [the public sphere] in several ways. Fint, it asasted th_c siyple
u'ib:t}inn :Tl' book!! :mr pn:riod}’cnls. t]:spcci.nﬂy beyand the metropelss. 5‘;":;:; "“::::
an impact on the kind, quality, and price of books. Pirtes n-_pn'nl J inirchiig
prefitable works in snuller forman and at far chr.q_'!rr prices, maxing 4:_:1 WS
contents as they saw opportunity. They therefore faciliated, thind, 3¢

T le
ing: thei ere portable and relanvely dsposible.
i :Im:l.:,:.::rju‘l‘ar ri':.q: The Dtellacmal Property Hlan from Coutenbery

Chue Nur), A8
to Gates (Chicago, IL: Umvenity of Chicago Pras, 2100

102 Sundara Rajan, Copyright wnd Creative Frendam, op. ait. 100

103 Tchouikina, *The Crisis in Russian Cultural f\'l.lm!-""“’cl“"“
104 Sundara Rajan, Copyright wnl Creative Frewdom, vp. b, 13-

ap it




116 Intellectual property and the state

105 Tchoukina, *The Crisis in Russian Cultural Management, op. cit." .

106 Neigel, “Piracy in Russia and China: A Different U.S. Reaction," op, cit., 186-§7,

107 Dizand, Iiveuting Public Diplomacy, op. cit., 209.

108 Sundara Rajan, Cepyrieht and Greative Freedom, ap. cit., 16061,

109 Acconding to Rajan, MFN status was linked to Russia joining the Beme Convention
and thus further defining its own copyright laws in connection to intemnational norus,
See: ihid., 162,

110 Keith Bradsher, “Hollywood Bars Films To Protest Soviet Piracy,” The New York Times,
June 12, 1991, sec. Movies, www.nytimes.com/1991/06/ 12/movies/hollywood-bars-
films-to-protest-sovict-pimcy htmlfpagewanted= 1 7pagewanted=1.

111 Feter Krug, “Piracy’s End? Dreakthrough in Copyright,” Post-Soviet Media Law & Policy
Neuslerter, December 22, 1993, www.vil.org/ionroe/issuc03/krug.hiem,

112 Fleishman, “The Empire Strikes Back: The Influence of the United States Mation
Picture Industry on Russian Copyright Law,” 215,

113 Tim Kuik, “Pircy in Russia: An Epidemic,” Whittier Law Review 20 (1999): 831-37.

114 Sundara Rajan, Copyright and Creative Freedom, op. cit,, 161,

115 Krug, “Piracy’s End? Breakthrough in Copyright,” op. cit.

16 Sundara Rajan, Copyright and Creative Freedom, op. cit,, 162-63.

117 Ibid,, 178.

118 Ibid,, 184,

119 Johanna Gibson, Creating Sclivs: Intellertial Property and the Nurration of Culture (Aldershot
and Burdingron, VT: Ashgate, 2006), 21, Gibson argues that the language of a creative
cconomy becomes the method through which Bovemments appropriate culture.

120 An:hi]n!d Uoyd Keith Acheson and Christopher John Maule, Muds Ado About Culture:

o :l\’:rLrJ: ;Iﬁmnm Trade Disputes (Ann Arbor: University of Michigan Pross, 2001), 15.

122 “Burean of Educational and Cultural Affain,” Depuarn ceesse ber
10, 2010, hnp:ﬁ:xdwlgl:s.mtc.gov. o g, 5 i

123 ;yﬁ Cowen, Crmriw' Destrution {]'fi.ncr:tn_n, NJ: Princeton Univensity Press, 2002).

yier Cowan amply illustrates the pre-existence of cultural exchange, which sub-

L] . with others is a flourishing of ideas and

o, TEauvity, hence the tension between creativity and destruction,

124 Russell l_'nncc. “plolu!izing the Creative Industris Conc
Transmational Policy Communities.,” Joumal of Arts

K (Summer 2010): 123-24,

:g foh;: m:fh'lllh olitics of Culiural Wonke (New York: Palgrave Macmillan, 2(K)7), 48.
“wwc:nr 1‘:{““'& States Trade Representative,” accessed September 10, 2010,
bbb EHOL . e r;ncd Suates abo suppons the ams through the controveniil
Cnmuniqtinm“é:: lfr_llu: Ams. Other regulatory agencies such as the Federal
i adiia 'Iﬂll!ﬂ;‘li (I'CC] and 1II.E'U.S. COIPYI'iglIf Office also phy a role in
porting * cull e policy. '_‘-" these entiics have in common is an interest in sup-

127 *Ministéria Da Cultara e pth Y 2t €20 be bought, sold, and exported,

128 *Deparement for Culure M“:.%; “:m‘l September 10, 2010, www,cultura,gov.br/site.
re povuk, and Sport,” accessed September 10, 2010, www.cultu

129 David Laven ang Timol ‘ - .

History Isfl'fﬂ. Slhie Ezglllij)],zr;:ﬁ Honder Regions and Identity,” European Revicu of

enedict I, O'G. Andenon, e oal
i . 2 4 ' , 12,
132 Mark Rose, dufr, ucion op. it

N Gt . ,
Univenity Preys, 1993), ens: The nvention of Copyright (Cambridge, MA: Harvanl

cpt: Travelling Policy and
Manageement, Lo & Saciery 40, no. 2

Intellectual property and the state 117

133 Johns, INrxy, op. cit., 211.

134 Peter Burger, “The Beme Convention: Is History and lts Key Role in the Future,”
Joumal of Law & Teddmoloyy 3 (Winter 1988): 11-12.

135 Ibid., 17.

136 Caliterine Seville, “Nineteenth-century Anglo-US Copyright Relations: The Languaye
of Pircy Venus the Moral High Ground,” in Copyright and Pinwy: An Interdisoiplinary
Critigue, ed. Lionel Dently, Jennifer Davis, and Jane C. Ginsbung (Cambridge: Cam-
bridge University Press, 2000), 19—43; Lewis Coser, Chardes Kadushin, amid Walter
Powell, Books the Culture and Commerce of Publishing (New York: Basic Dooks, 1942), 2.

137 Burger, “The Berme Convention: Its History and In Key Ruole in the Future,” op. cit., 6.

138 Johns, Pinxy, op. cr. _

139 Alan Story, “Dum Beme: Why the Leading Copynght Convention Must Ie
Repealed,” Houston Luw Rador $), no. 3 (2003): 763-801, -

140 Matthew Sparke, In the Spae of Theory: Postfoundational Gasgraphies of the Nation-state
{(Minneapolis: Univenity of Minnesota P'ress, 2003), 236.

141 1bid., 237.

142 Laven and Baycroft, “Border Regions and [dentity,” op. cit. .

143 Neelie Kroes, A Diginal World of Opportunines,” Lumps, November 5, 2010, hep://
curopa.cu/rapid/pressReleasesAction dofreference=SPEECH/10/619& fonnat=HTML
Saped=0&Lnguage=EN&guilanguage=cn.

144 Ibid.

145 Ibid.

146 Gibson, Creating Sclves, op. cit., G8. )

147 Banu Kanc, “The An of Integration: Probing the Role of Cultural I'u!:q- n the
Making of Europe,” Interational Joumal of Cultural olicy 16, no. 2 2011): 121-37.

148 Ibid., 124-25,

149 1bid., 125.

150 Ibid., 128.

151 Banks, ‘ITic Pulitics of Cultural Work, op. cit. 92.




5

EXPORTING AUTHENTICITY AND THE
HYBRIDITY OF CULTURE

The Ling asked the fellow, “What is your idea, in infesting the sea?™ And the pinate
amwered, with uninhibited insolence, “The same as yours,
because 1 do it with a tiny craft,
you're called an emperor.”

3 in infesting the earth! Dut
I'm called a pirate: because you have a mighty navy,

Cicero's ancedote, quoted in Adrian John's Piray, 36-37

3:‘::’“ C:II,:I ';_d'”" phace | begin this chapter, not because of the soccer (football),
for ﬂmmT;;;a A's '(‘h'i In:er:;:au:u] ‘Ftdcr.ltion of Association Football's) choice
football 3l “'Tchm;:& Waka 1} “l‘f_n“’ 'Ibmﬁr Afiica. The geography of World Cup
—— ﬂ"m;:m:uf already designated national boundaries of the state and kecps
while mational s z O:sy—llmzil plays Ch_'l_‘-'- England plays the United States,
gobal flow of o i .—n“’ complexities of identity, citizenship, and the

People are erased in the temporary allegiance to a national team pulled

together for this specifi .
mamtve, the ?.DT(: II:::::E:::::WI“IC the football teams represent a unified national

S g unintentionally demo ities of
culture, iden IR Y nstrates the complexities o
graphy of mﬁﬁ“ﬁﬁﬁ.’nﬁh’ power of musical diaspora. Thus, the geo-
: U e aligns with the hybridity of b
ﬂﬁomdm:;m: impulses and state control, e e
to the diappointment of many § ;
chosen to sing the World VAR icus:

Cup opening song, though
C:‘muml were brought in to collaborate with her ac ﬂ:tl
dispute over what the words “waka waka"

Columbian pop star Shakira was
South African musicians Freshly
last minute.! While there is some
meant, there was no dispute that the words

the Cameroon band Golden Sounds who

cither, but . : a1 Sotinds are not the oripinal '
adapted it from mil:nr.y marches of unknows = ginal creators of the song

gins that go back as far as

ed to Golden Sounds.?
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To make martters more complex, it is unlikely that Shakin heard the orginal
Golden Sounds recording when she made her own version, because the words, music,
and style of 1Vaka IWaka has been moving around the globe for decades, Songwriter
Wilfrido Vangas, who played with “several African diasporic styles in creating his high
energy version of BUs synth Merengue," seems to have adapted this tune for the band
Las Chicas del Can, who performied the song in the 1980k in South America.}
According to radie sation WFMU, their venion in um inspired other verions in
numerous other countries. All told, IWakis IWake has previous versions available by
other anmists in France, The Netherlands, Rwanda, Sunname, The Dominican
Republic, Senegal, Liberia, and Cameroon, and probably elsewhere.”

A conclusion of musical piracy, loss of monenry reward, and the global exploita-
tion of African signers and songwriters by the corporate music industry can cerainly
be reached, all justifying tighter and more restrictive copyright Laws and more pow-
erful enforcement mechanisms. The political economy of music can be seen here
too—Golden Sounds didn't have the resources to hire biwyers and sue Sony (Shakim's
Label).” However, the international visibility of the song put Sony in the awkward
position of having visibly pirated music, despite its own efforts to take the moral high
ground on efforts to curb copyright piracy. Therefore, unlike dozens of other African
musicians, whose works have been used without atrnibution or payment over the
decades, Golden Sounds received a sertlement from Sony.

Despite the conventional piracy namative, a counter-conclusion from those more
interested in the flow of music cn also be made. As the DJ for WFMU who fol-
lowed the trail of this song around the world put it, “we were able to rmack down the
origin and proliferation of a truly global song that proves lainguage is no barrier to a
great melody.”™ The IVaka IWaks song is emblematic of how music can disupe
national borders and demonstrates how culturl expressions evolve through direet
contact and inspiration. In almost every musical genre, the boundaries of ownership
are difficult to enforce against the way musicians colliborate and share.

For example, Christopher Dennis argues that, for Columbian hip hop. “the mital
emergence of hip-hop in Columbia ofien had less to do with the development of
global communication systems and the marketing and exportation of US. pop cul-
ture, and more to do with a combination of unigque proceswes of nugraton flows and
direct cultural contact.™ The same story could be told about jazz, blues, rock, blue-
Brass, and virtually all other genres. [n other words, great music Hows even as matonal
namatives seck to bind it within the borders of the sate, and corporte mteret sech
to own it for profic.

The controversy over Waka Waka is multi-layered. A blonde Columbian pop 1or
singing a remixed version of an already globalized song for the World Cup hosted by
South Affica could be scen as resisting a simple nationalist representanan and astead
mlhnring the global flow of culture and meaning, The music video also subverts the
idea of 3 unitary allegiance to a single country, given that Amencan choreographen
creared an African-inspired dance routine for the singer and backup dancen. Addi-
fi"“-"u)'. the subtitle for the song, “This ume for Afnca,”
Include the phrase, “We are Africa,” imply 2 Linger conunenta

and the Iynes, which
| i ot global atinuey
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on the part of all who identify with the song. However, these subvensions take place
within a corporate-owned cultural milien, Shakira's performance can also be seen 1o
represent the corporate globalization of music and the devaluing of the local ar the
expense of the global as concentrated mwsical interests such as Sony monopolize
music and wm it into what Mare Calaltan calls anti-music,'" Might this also be a
form of piracy that takes what once freely flowed and renders it static? At that level,
the song and video, with cuts to inspirational football players dressed in their nation's
colon, is also simply part of a global entertainment spectacle devoid of any type of
subvenive ability.

An effort to assert nationalist discourses dominated the controversy around the
song. Some South Africans complained about Shakir's pronunciation, supgresting that
her version was not “authentic.” Cameroonians were “proud to think that the song
comes from their country.”!! Thus, while symbolizing the globalization of music and
the ways in which a melody can move around the globe, the orgins of the song as
coming from a specific nation was an important element in staking out identitics in
the process of cubtural creation. While assertions regarding the authentic were made,
the song also demonstrates that cultural products are anything but purely authentic
and that cultural innovation most often occurs in the “contce zone™ that creates the
thind space of cultural hybridity.'* Within this third space, claims of piracy are much
more difficult to make because it is almoss impossible to locate the origins of an
“authentic” (read isolated and not inspired by cultural context) creative monient.

Music, while an excellent example of how cultural traditions are shaped by the
interaction between people, is not the only art form reliant on the hybridity of cul-
ture. In this chapter I tum from the analysis of the role of the state as explored in the
fist chaptens in onder to examine the power of artistic expression to ignore borders all
together. While the smte secks to control culty
cm'unodiry. culture itsclf flows through human contact, demonstrating the ways in
which the Law does not reflect the human impulse to share and be inspired, but
ﬁ‘;ﬂ:ﬁ?‘“ l::hcr interests to mntml_and stabilize the act of sharing. Furthermore,

culture tends to disrupe claims about culrural authenticity that are con-

tingent upnn the nation-state and nationalist discourses. In the face of global migration
and the limits of the nation-sey

e as 3 mational expression and a

the scarch for authenticity must be told,

Even as states seck to share up their borders and establish an authentic sense of

seatter people across the globe, 3 Furthermore, in the age
nonuds ignore the boundaries of the nation-state to fuse

2 These 4
counter-trends not only challenge the nationalization of

heure but also highlight how d; . g
dias . licate
key to culral development, 15 panc movements faciliat
mal culture ang g

ble cultura] it :
L traditions tend to serve reactive
cal interes rather ®

than interests g would embrace, celebrate
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and be inspired by difference. Telling a more complex story of cultural contact pro-
blematizes the nation-state as the guandian of “authentic” national culture, and the
notion of authentic culture itself. It also helps to contextualize claims of piracy within
the larger global landscape of cultural flows.

The world tends to sce the “Westen™ as the “univeral” and often ignores or
renders invisible the ways in which this universal appropriates from the local and
cultures that are not hegemonic. This chaprer will identify several moments of
appropriation, not considered piracy, but instead seen as “inspiration' that help con-
ceal the ongoing privileging of “Western™ culture while discounting the ways in
which these innovations are globally contextualized within a history of colonialism
and power relations. In tenns of copyrighe, the genenl namtive “truth” is thar the
global South is one of the greatest threats to innovation and creativity via piracy. At
the same time, these broad namatives of piracy are only posible if one ignores the
importance of what is appropriated via cultural contact and exchange that flls ouwide
the legally acceprable definitions of piracy.

To examine the issues mised by nationalized culture, cultural fluidity, intellecrual
property, and authenticity I will first discuss the concept of culture as it relates o the
nation-state, Second, 1 examine the complexities of the cultural landscape by rising
Questions about cultural authenticity and documenting that the flow of culture is not
always from the hegemonic West to the periphery, but also flows fram the periphery
to the core, though often in unacknowledged ways. This chapter makes the angu-
ment that, while it may be grounded in the loal, culture inclf is implicated in the
exchange of ideas and thus offers the possibility of hybridity within the context of
globalization, This chapter also serves as a precunsor to the next one, which will ﬁ]cm
specifically upon the possible pathways for indigenous cultural expresions. Indigen-
ous cultural expressions offer a unique penspective on the theory of hybridity :J_wcl.l
as the lcgitinucy and function of the nation-state. However, in this chapter, the I.ucm
will be on the broader theoretical frame of hybridity and its complex relitionship 1o
the nation-state,

Hybridity and the nation-state

The state-formarion process in the carly post-colonial era suggests that new sates
Were the “uncritical successors of the colonial state.”'® When it comes to intellectual
Property laws, for example, post-colonial states simply inherited European intellectual
Property regimes and joined the international imtellectual property s)’stf:m‘ U
independent nations. Early intemational agreements on intrll.cum.:l pmp::rr.y 1m:rr:
signed by the signatory nation on the part of their national temtory and the co mm‘;
they controlled. The fact that many new post-colonial nanons joined 1n(cnu:mn;-
Orgniztons such as the World Intellectual Property Onganization indicates that hede
critical thoughr was given to the value of inrellectual pmpcn"y o J dﬂ.cljfu."f,l:::.t:::
As these new states struggled with identity formacion, Illlmﬂf‘m‘l‘url. um!; ,[u:
and efforts to industrialize and mirror the economie policies ot the Wot within

: re already tramal by
Cald War politics of the twentieth century, cultural policies were alreas
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intellectual property laws, despite the fact that few new states had the legal infra-
structure or ideological frmmeworks to use and enforce these laws, To ake just one
example, the African nation of Chad has struggled since its independence to reain
the semblance of national control and has generlly failed to supply basic infia-
structure needs to its population. However, it has been a member of several of the
WIPO-administered treaties on copyright since its “birth” as an autonomous state,V?

Staes such as Chad continue to exist because they were integrated into an inter-
national system of states that relies heavily upon the fantasy of national sovercignry to
function, despite the fact that “empirical sovereignty,” the ability of a state to actually
govem its territory, may be absent.™ In other words, the idea of the nation-state for a
country like Chad is imposed from the outside to give form to an internmational

system of states that might otherwise be seen as the continuation of empire under a
different name. As loana Puscas argues:

[in] th.c ptfst-colunia.l space, sovercignty exists, to a large extent, fhrongh the
empire’s will, through the consent and support of an intemational legal system
and order, mosty inspired and created by Westem hegemonic powers, which
allows these states to possess juridical sovercignty, in parallel with their frailry."”
'h'fhe intemational nginne. buile upon the concept of national sovereignry, creates
ofe g]::}::::- :g,“:l,l ;n::nt:u ;mn::tcrti.ng on a level intemational playing field. The myth
= ; 5
w:.“m e i_.:::. u:;:n:numl copyright conceals the hegemony of
Claims regarding intemational intellectual
already existing assumptions; they are er
a5 a legal regime that all nations my
amongst saates, given the vast di
intermational dormain,
Within contemporary debates over nationalism
taken what globalization schelar Jan Nederveen l'.i
f‘lﬂnml tum poses a chan

ery structure of the international system.
propenty piracy are made within a field of
uhrined into intemational law and constituted
st adhere to. However, there is no equality
Herences in resources that can be dedicated to the

culture, and globalization, we have

erasing cultural and biological diver-
ghlighting the tension between the
as authentic national culture, 1 would
Fglobal hybridity as a means of under-

o culture, ereativity, and copyright, global flows of
north to the south, and thus
Oceans of piracy, it is argued,
e the creative work of cultural

i
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where creativity, originality, and innovation are located in the West and appropriation,
copying, and theft are practices of the global South and the East. As Picterse pun ir,
the literature on globalization tends to ignore the countercurrents—"the impact
nonwestern cultures have been making on the Wes,” while “it overmtes the
homogeneity of westem culture and overlooks the fact that many of the sandanls
exported by the West and its cultural industries themselves tum out to be of culturally
mixed character if we examine their cultunal heringe."

These clhaims discount the impact of the colonial legacy on previowsly colonized
temitories as well as the vast disparities of wealth, income, and opporunity thar
structure global life. Western discounses of copynight piracy treat cach state a3 an equal
within the “family of nations,” given that each has been extended sovercignty over its
teritory.®* Despite the illusion of intemational equality, the expectation i thar the
state will produce and enforce copyright laws in keeping with US. and European
ones, no matter what the domestic situation mighe require or how weak or impo-
verished the state may be. Chims regarding appropriation and theft by the global
South further ignore the enormous effort put into exporting Western culture as a
commodity, which is consumed legally and illegally around the globe, and the rehi-
ance of Western markets on these forms of consumption, It is worth remembenng, as
noted in Chapter 4, that the success of American culture globally is really based upon
nuassive government subsidies to promote American culture and win the world to an
American way of life, thus even the ideology of the free market in culture 15 distorted
in ways that renuain invisible.

In producing the namative of piracy, negotiators for the United States and s
advocates ignore the ways in which intellectual brain drain siphons off the creative
from the global South and also the ways in which cultures of the “other” are used
and appropriated, called “inspiration”™ when done by Western artists using the cultural
works of the global South.>® As Westem industrial interests have developed a plobal
discourse of intellectual property piracy to shore up their own cffors to pnvanze
cultural work and concentrate ownenship, their clims erase and render alustoncal the
production of Western culture itself as 3 hybrid of practices and appropruations that
rely upon the colonization of the global South. .

Furthermore, the political economy of international copyright Law can only exust o
cultural expression can be clearly narmated as authentic, original, and ned ro 3 nanon-
sate. Adrian Johns notes thar the long history of piracy is imphicated m the “devel-
opment of a system of interacting nation-states,” where the practice of piracy and 1y
defense became vehicles “for national, and nationalist, p.mium_'*.'n As Juohm poes on
to uy, pircy is “essentially 2 phenomenon of Ecupulitjt‘:ﬂ thresholds™ that 1 1]\\'.1\:
asociated with the uncivilized who pirre—a group that extends vut over omie.”
According to Johns, “it is accordingly destined to be superseded through the avilun
Process that leads to a neoclassical, globally integrated econamy,” an anument that
the continued existence of piracy helps confim as 2 myth, but an "“&“mm mvth
that helps to mabilize specific types of econonuc and manonal mrerests.”

The edifice of copyright and its abthey function at the mremat s
depends upon the sability of all these conceps. 38 well 1y 2 commonly sndentom

ne

wnal level
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definition of piracy. In order to undermine the myth that piracy creates, it is helpful
to acknowledge that concepts such as the nation-state, authentic culture, and intel-
lectual property are not stable and should not be used uncritically. This chapter is
designed to undermine the edifice inelf by calling into question the swbility of all the
tems in the discourse—those of oniginal cultural expression, claims to propery, and
the idea of the nation-state, While the previous paragraphs should call into question
the sability of an intemational family of nations, the next few paragraphs will ake up
the problematization of cultural expressions and culture more genenlly.

First, there is nothing stable about the idea of culture or claims that one might be
able to own culture as property. As noted in the introduction, the literature on cul-
ture does not reference copyright law. Those creating culture only seem to begin
thinking about property rights in artistic expression once it has entered a market
cconomy. By contrast, those who think about copyright always think about property
rights and assume the only reason to create is if you can command a price in a market
cconomy. In this section, 1 want to develop the concept of culture ouside the
assumption that it should be commercially exploited.

It is difficult to pin down exacdy what culture might be—expressions, languages,
music, ar, literature, and social structures are all considered part of a cultural milieu.
The symbols of culture—the play, the picce of music, the oil painting, or book,
while having been “fixed in a tangible form™ to use the language of American
copyright Law, are in actuality not casily defined. These tangible representations of
what we call culture might also be understood as multiple sites where knowledge is
produced and categorized in such a manner that everyday life and commonly shared
values are e:pmu-d through a discounse of who we are as a people.

In the litcrature, there are a variety of ways to undenstand culture from the post-
modcrr: to the Marxist. Cultural eritic Harry Read documents that the fist use of the
:;r:dhndmn:." in its :;:dem sense was in 1510 and that it has always been aligned
love. mmﬁ:fllm m that pulls culture out o_l'cveryd;y life.” Anthropology has
2ol Sersiog ke d::“fci‘tl of lculm. sfudymg the cultural vadation of others
A e mdwuﬁ 1'1;1 ocal temin of everyday life.*® Coombe c].:riﬁ?
T a!: d‘i’iﬁ s:.udy D'f culmre had “‘nrimtalir.ing wendencies
exbutil endics stveed the ot © farmagons, .and the introduction of a critical

YRGS TRE I erlying Eurocentrism reganding art and literature that
framed global discussions of culture ! Thus, any discusss
already politicized foundation, wi suall Y Sheuion of culture rests upon an
! “i, Where culture is udlized in battles of the local against
the global, the national against the other, and the PR : &

To render the discussion more | » :_u entic against the uuu:lm‘mc.

pedfomative, whie § 5 complex, culture is produced performatively,®* The
: » While it Is produced loclly, is less about locagj is i "
tingent upon sharing ideas and e Oc.mun and is instead con
down as part of the national A ns. Indeed, despite effors to pin culture
simply inaccurate. Peggey Levi Cruting somchow removed from outside forces is
x 3¥ Levite makes this poing
Continuing 1o study cultyra)

beforchand ghe boundaries mpmdnm Within

iscrete contai ning
d teve ners and assunung
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blinds us to imporant ways that contemporary life is acnually lived and the
power hicrarchies that undeddic it

Thus, despite playing out within local spaces, culture is already mansnational and i
not rooted solcly in the loal or the national. Instead, even our most “national”™ of
products might be implicated in the already connected world founded upon cultural
hybridity and of course indebted to a colonial past of nearly invisible appropriation.

Nestor Garcia Canclini suggests a deterritorializing of culture has been the result of
globalization, which he tkes to mean the “loss of the "natunal’ relation of culture 1o
geographical and social territories."** This determitorialization produces a trade-off for
Canclini between the hybridity of culture and the nation-state. As Steger and James
put it, the social whole which used to be “contiguous with the nation-state” and thus
“society” was asumed to exist up to the boundaries of the nation*® However,
society is no longer coterminous with the nation-state and instead we are wimnessing a
“thickening of our consciousness of the world as an interconnected whole."* The
reshaping of our global undentanding produces double-cdged results for culture. As
Canclini puts it, while culture looses an exclusive relation with termitory, it gains in
“communication and knowledge."” There is 2 need to undenstand the disunction
berween territorial culture and translocal culture, ane of which assumes a geographic
and nationalist base, while the other looks ourward.*® While it may become impos-
sible to preserve the concept of “the authentic,” the communication berween pre-
viously disconnected territorial domains also heightens the possibilities for new fusions
of ideas and expressions.

In an effort to reterritorialize, or at the very least make culture and the products of
culture contingent upon the state, many countries have created cultural policies that
aim to articulate an authentic natiomal culture, protect their citizens from the nHu-
ence of too much “outside™ culture, as well as export the unique creanve products of
their national cultre for consumption within the global market. These culral
policies developed to create a specific way of ordering the world and creativity.”
Developing national cultural projects, while helping to define the sope of the
mtion, fosters uneasiness for many, given the modem multi-ethnic, mult-culural
state that is fractured along so many lines that a unified national namative becomes
difficult to conceive.

Despite the many fractures and possibilities of culture that emerge from the enncal
scholanhip, the prevuiling narmative framing modem culture is the viewpornt that
culture is the circulation of products of the culture industry tied to specitic naoons,
The plobalization of culture has not happencd outside the market, but mstead has
been ‘iET‘iﬁl:altdy implicated in the marketing of culture as producs worldwide. The
Culture i“du“ﬁ’ as the engine for consumer culture is 3 theme mrens uwfu through-
out this book and I will return to its critique in future chaptens. To mamtann culture
into 3 commodity, the modem ideology of the individual author s the u:lnc}r ot
Cultura] property must fully inform our undentanding of cultural production. ¢ .mr
We can allocate ownership right to the individual, the crvulinon ot culture
Property can commience.
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Mark Banks notes that culture and commerce have long been narrated as ideolo-
gically opposed:

Culture offered an acsthetic realm distinet from the vulgar incumions of
modemization which threatened to replace ‘authentic® values with a calculative
cconomic rationalicy, Where art and culture promised individual freedom, the
economy appeared to provide only collective enslavement to the commercial

imperative. Thus, the worlds of art and commerce have long been judged
diametrically opposed.*!

Banks goes on to argue, however, that the distinction berween art and commerce is
esential to 3 functioning oppressive system, which conceals the manner through
which modem artistic expression is exploited within a corporatized environment that
uses :hcqilhuion of the autonomous artist to mask a system of oppressive work con-
ditions.** The culture industrics are able to perpetuate this system of exploitation
bcc:u;e_ of our underdying assumptions about the value of artistic expression,
aut!;cm.::c autonomy, and a widely held asumption that art is the vehicle of original
expression and not as a type of labor or a collective activity. However, most of these
values are what Canclini calls “fragile fictions.”*® When culture becomes subordinate
to the market, which it does in capitalist systems, it looses much of its autonomy.™
The case for hybridity rests upon the frailty of our most stable imagined truths
about nationalism, culture, and originality. In essence, culture s already implicated in
the flow, sometimes invisible and other times much more visible, between otherwise

distinet practices. I'd like to use three different

ideas. examples to help elaborate on these

A. "Pablo Picasso was never

call "__
The Modern Lovers ed an asshole*—Jonathan Rickman,

As th i i i
spﬁnc :?rly;x;;;?nul.il'lnm was looking for new inspiration for his art when, in the
I + Henry Matisse showed him an Afiican sculprure that he had just

purchased ** Dicagsq ;
» Matisse, and other avant garde astiss found the Western tradi-

:;;Eut;y“::wmgu?ﬁnﬁus@ of ideas™® The ar of Africa, by contrast, was
o5 b ey use it allowed them to view art through a completely
As 2 result of secing Matise's African sculpl:u.rc

Muscum of Ethnology wi 5
He wid of that u-ip:w tere he was able to view oth

Picasso went to the Trocadero
er exaniples of similar sculprures.

¥ the throat. [ was so depressed that

0 : : epres:

i !::::I:L:!mcduuly. But 1 forced myself to stay, t©

to serve a4 immj:t:; d-m People had created with a sacred,

mrounding the, ‘edianics between them and the unknown.
L attempting in thae Way to avercome their fears
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hostile forces su
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by giving them colour and form. And then I undentood what painting really
meant. It's not an acsthetic process; it's a form of magic that interposes self
berween us and the hostile universe, a means of seizing power by impoung 3
form on our terrors as well as on our desires. The day | undenstood that, | had
found my path.*’

Picasso’s search for the authentic became contingent upon the colonized “other™ for
inspiration. As Bendix notes about the quest for the authentic, it is for something
“beyond texts, history, and language.™" This authentic could not be captured in the
modem and “civilized” world of Europe, but was instead found in the museum
where the masks spoke to a “sacred and magical purpose.”

Westemn countries sought the authentic in the traditions of the “common™ people,
or folk, but also in the cultures and practices of the “uncivilized” other who were
scen as less alienated by modernity and thus closer to the “real.”™” For Picasso, Afri-
can ant spoke to that authentic impulse that could resist the banalicy of civilization.
He began collecting African art, primarily masks and figures from West Africa, which
served as inspiration for his work during what has come to be knawn as his “African™
period.* For Picasso, African art was a tum “against the rational and sensory contents
in Avour of metaphysics and the imational.”™! These distinctly colonial paradigms
inform the types of appropriation and inspiration that help render European an
“universal” while the sources from which they draw are not relevant because, in part,
they are not modem or even rational.

It is not too broad a stretch to say that the cubist tradition, was “borrowed” from
African am, and hybridized by Picasso.3? In 2006, an exhibit held in South Africa
placed Picasso’s work next to examples of the African art that inspired him.>* Whle
the original Affican arists are unknown, Marilyn Martin, the Curator of the lziko
South African National Gallery, notes, “This gives us a way of validating an anonymous
artist—we pay tribute through this exhibition to those artists.™*

When initially produced, Picaso’s cubist masterpicce, Les Demoisclles d"Avgnon,
was “met with incomprehension and distaste from those who saw it,” in part because
of its non-Western inspiration and Picasso's interest in disrupung art.®® The compar-
ison between Picasso's work and the African masks is seriking. In The Trees, another
famous Picasso painting, Martin states thar “His encounter with Affican art was 3
critical moment in Picasso's development as a painter.” The Trees was pamted nghe
after Picasso visited the museum. “You cn sec what Africa did for the European
bindscape tradition,” Marilyn Marzin says. “This was pre-cubism—but you can see it
is an early cubist painting.">"

Much like African music has been an inspiranon for
found in the contact with the “other” is often ignored as a creanve deben an
10 plice property boundaries around the resuls.

Martin highlights the creative and artistic alent that P
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own art. ... But then he creates a metamorphosis in which he creates something

phenomenal and new.”’

Central to the namative of original creativity is the idea of fundamental transforima-
tion. However, under cumrent copyright traditions, such transfonnadon is not suffi-
cient and it is likely that Picaso would not be able to appropriate so frecly, or at least
could have been challenged in the courts for his appropriation, >

For South Africans who saw the exhibit, the idea that a famous Westen painter
had been inspired by African are was both new and validating. As viewer Mothibedi
Lecage said, “All South Africans need to sce this show, They will see how others are
inspired by our culture. We copy European or American culture two much.” A
sec.ond awendee Johan van Zyl said that “It’s eyc-opening to sce how the leading
artist of the past century was influenced by African art.">” That such an inspiration
has been all but erased and forgotten is testament to the power of the hegemony of
Western cultural superiority.

Ufulf'ke the quest for the authentic expression of national culture or the purity of
creativity m.df. the South African exhibit helps highlight the cultural flows that are
ever present in the creation of art and the underlying fact that there is nothing unique to
national culture—we are always already implicated in hybridity. Constructing the sole
aulhr':r who can create something original is simply not an accurate description of any
creative act from painting to music to literature, Neil Cox, who wrote about Picasso

succinctly positions the ideological problems of the artist as genius within modemity.
He states:

Thinking :hout'l’icam always means being caught in the trap that is the
EMvgmy of the '."di"id"“’- being seduced by the modem idea of the artist as
Eﬂﬂ::d Thl:.'.m:lm symptom of this is the predominance of biographically
x.’ sclf“:::::i:jl:? the mi_"" an aI’I’.“ﬂl:h that constantly emphasizes the
cially, secking to n: ‘d”-‘mﬂ—'- “_Bh.nng him from his contemporarics and, cni-
: l. lt‘guliem b -l:hmmng .nf every work to a life event. There is a
vidual geniug whi:]??;; tuc a;t db'“ﬂ“_?h!' reinforces the notion of the indi-
however, leti.ng i anI: :mi' t.hc hlﬂgf‘:lphic:l project. More importanty,
it conceals from view the f : ';‘ s £ wehy i ideologica
Yived life and of the v ¢ fact that the categories of the individual of genius, of
work of art are all constructed in modemity, are all forms

of mmpoury = E B
b ‘hmm,w tation that permit social relations to be how they are,

period less f " )
encounter today, Addi:iomny‘ his ::'m:‘:ﬂ: :u:; tl:: copyright batles than we
roduc

within a colonial world,
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which rested upon a dichotomy of authosship that remains somewhat intact today,
where “traditional” works such as the African masks were the production of an
anonymous people, which allowed them to speak more “authentically™ to human
experience. However, it is the artist who can be inspired by these maditional, pre-
copyrighted works, to produce true works of genius, who can then be protected via
copyright.

For the Westem artist, the allure of the primitive was to tap into the authentic and
the “pure.” Bendix argues that authenticity was located in the “anonymity of ennire
social groups,” and became a way for the alienation of modemity to be assuaged by
the fantasy of a purer, more authentic rural or savage life! Picasso manifests this
desire for authenticity by appropriatng the style and work of non-Western African
antists who, through a process of athering and through cultural processes thar did noc
place significance on the author function as it related to individual works of creation,
remained anonymous and casy to exploit. As Karaca notes regarding recent con-
trovensies surrounding immigration and culture, such a dichotomy helps perpetuate
the assumption that “the *West' (in this case Western Europe) fras culture and produes art
(read as individual expressions), while non-Western immigrants and others subsumed
under the habel ‘immigrant’ produce—well—culure (i.c., their artiss expressions
tend to be read as collective ethnic markers.)™ In this example, Picaso of coune
produces are while the original African mack makers simply live in a “magical” culure
that can serve as inspiration.

I do not tell the story of Picasso because | want to condemn his appropriation of
Affican arr, though its appropriation should be theorized within the space of colom-
zation. Instead, 1 tell this story because it is essential to undentand that appropratian,
inspiration, and cultural flows are the foundation upon which creativity and culture
function. However, we often tend to assume or project that “Westem culture™ stands
for universal values and aesthetics. It must be remembered that Western culeure is not
devoid of contact with other cultural milicus, but entirely integrated into such con-
fact. My arpument is that culture should be able to How, but we must recognize the
political and colonial framework within which curmrent undenstandings of property
tights over cultural products are made,

The life of Picasso, as is true for many artisss, also helps problemanize the posubi-
lities of understanding art as belonging to national culture. Do in Spamn, i"“““’_
lived his adult life in France.® In fact, France owns one of the Linger collecuons of
Picasso’s work, given to the sate as payment of inhenunce ax.” Thus, how muzht
one place Picasso's work within a national cadition? At history namives sec hun s
Part of a modem art tradition and a person who was in converaton with utl:rr key
antists of many nationalities at the time. To nationalize Picaso’s work s to contine i
% a discourse that it is unclear Picasso would have found meanugtul. As b Atncan
Period suggests, Picasso found inspiration for his work m nuny places and saw his
Phace as pushing boundaries of conventional art. He demomsrite the hybmdity ot
culture through his own work and life, while undenmunng the noton ol uthed b
q:'lm" as somehow remaining untouched by othen. He was perhuaps a parate, but hn
PiRcy is invisible,
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Culture flows not simply through books moving from country to country, bur
because the authors themsclves travel. Modemity demonstrates the diasporic nature of
human flows against the static boundaries of the state, Thus, the important space for
future culture can be found not in the nation-state but in the diasporic public spheres
of a post-national present and future, as amiculated by Agun Appaduri.®® While
Appadurai speaks about our globalized present, it could be said thas culurlly these
dissporic public spheres have always existed, .

Many early American writers associated with a growing American literary tradition
lived as expatriates in Europe, even as they assumed the mantle of American authors.
Washington Irving, for example, wrote that he lived in England and produced his
work there for copyright reasons.® Prior to the Beme Convention, the Dritish
required an author to be a resident to get a copyright in England. Given that the
book market was larger there, some American authors found it advantageous to live
abroad.”” Others simply moved to Paris or London because they found the cultunal
scene more civilized than America. Despite their expatriate status, however, many
renuin symbols of American national culture, Why would it be that exparriated
authors, some of whom lived abroad their entire lives, become symbols of a national
culturc? How might they represent the authentic in their culture? Or, as Bhabba has
clearly argued, perhaps the movement of people and culture helps to demonstrate
that culture is always and already a hybrid and there is nothing authentic to prescrve.

g} mﬁws flat—global corporate convergence and the market

Corporate interest in globalizing culture via the consumption of consumer products is
a form of hybridity that has been Labeled convergence by media scholars interested in
the way in which globalization is influencing communication,
l:lscd in a commercial sense, the concept
tion: how to most efficiently capture cul
technology has created innovative m

technology, and ar.
of convergence describes media consolida-
ture s a product and sell it in an age where

) cthods for bypassing old controls. Thus, con-
;n:@m is anuldm' way to think about comporate conglomeration and the tools,
uding copyright Ia\.\r. that are used to consolidate conrol over the global flow of
;r:::um ltdtclld.i to ignore national boundaries in an effort to promote products
e g::,b a: ms::lm 11' _lhue products Iu?c mnscended the nation-state to become
i o bor::; u:ls’. Corfve:‘-gcnc.c is alio a way to think about cultural flows
S ::.. ut this time instead of the inspiration of the artist, we are
i mmmpp ﬂ:’auun of liu:: corporate model. The focus is on viral and
e wor 'ma.d»: available through the intemet® Where the first
Ple spoke to the inspiration of pensonal contact, gl

obal corporate canvergence is
Porite control over culture, ™ e .

allowing “the dominane : is possible 10 see cultural globalization as
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widely than ever before.””!' Convergence utilizes the tools of the information age to
co-opt and control the purchasing habits of consumen.™

The USTR, for example, closely monitors cultural appropristion expresed
through intellectual property piracy and lists annually the countries that have failed 1o
adequately address issues of piracy. A flartened and convenged corporate world makes
it difficult to identify the context and history of a given product or cultural artifact.
Friedman is correct in asserting that global capitalism has flattened out the world, but
the type of flattening I want to talk about is the destruction of local cultures as they
become just another product line. Within a globalized world, both the economic
forces of concentrated capitalism and the unifying presence of the nation-state act to
colonize the lifeworld, to use Habenmasian tenms, and make it into a commeodiry. So,
the world is flat, but the more serious form of flatening—the fattening of culture as
it becomes part of the commaodity form—is part of this convengence.

One example is the popular enengy drink, Red Bull. Austrian businessman Dietrich
Mateschitz was sitting in a bar in Hong Kong when he got the idea to take the Thai energy
drink, Krating Daeng, a drink inspired by a Japancse enenty drink, and develop the
product for the European and global market. Krating Daeng, which means *Red Bull,”
had been produced in Thailind since the 1970s and Mateschitz teamed up with
Chaleo Yoovidhya and his son, who were the Thai producers of the original drink.™

Red Bull GmbH added carbonation and slighty changed the ingredients, but
essentially marketed the original Thai drnk outside Thailand. In the process they
created the energy drink market, which now hosts almost 150 ditferent products.
Red Bull was first marketed in Austria in 1987 In 1992 Red Bull began expanding
outside Austria.,” Hungary was the fist foreign market. In 1997 Red Bull entered
the US. market and now sells over 4 billion cans a year.” It continues to use the
same logo and dogan as the original Thai energy drnk, though Beverage Mamager
chaims that Austrian owner Mateschitz created the name.™

Red Bull is an example of corporate convergence. First, it functions as an denuty .md‘
a brand as much as an actual product. Red Bull ligates against trying 1o pass otf
other energy drinks as Red Bull in the club and drink scene and has successfully won
damages for chis practice.”” Furthermore, its branding is sophisticated and thuj.- website
has linle product infonmation but instead focuses on asociating the drnk with
extreme spores and sports partirip:nu."‘ even though medical research suggets 'l‘-:_"
dangerous heart-associated risks may rosult from wsing the drnk while exercming.
Second, this product exists because of a nerwork of licensing agreements that con-
verge business interests across national boundaries. By integrating the ongnal creator ol
the Thai energy drink, some of the largest problems were averted. The dnnk ;'nnl.
tinues to exise because of the efforts of Red Bull to manage the brand ntemationally
and arcfully control is image. N o

ind, its intermational ubiquity and brand recogninon hus erased any ‘_"I':;;ril ;1 \
10 local culture and the peoples who originally popularized the product. Re L! ulu .l:_
Bined jrs intermational popularity through mtense nurkeang, ]munnlmn; that lug
light extreme sports, and successfully mixing the cafeinated beverage with '
the club scenc. In a combination of viral marketing and anreve SIEGAN L
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targeted populations, Red Bull hires attractive people, usually women, to give away
cans for free at concerts, sporting events, parks, or wherever they can, They drive
around in cars prominendy displaying the Red Bull image with a giant can on top.
There is no culural context for this drink that suggests is indebtedness to a Thai
beverage. Red Bull is an intemational phenomenon whose link to its working clay
Thai past has been virmually eliminated.

Once flartened by corporate convergences, the local context of any given cultural
antifact or practice is lost. To add an additional variable, the legal protection of culture
as it flows through corporate channels links culture with the nation-state and national
identity. This type of convergence can have any number of ditferent players. The
rules of the game are transnational and set out by the WTO, and most countries in the
world have agreed to them. This convergence is reliant upon a framework protected
by copyright law and controlled from the top down.

- While, within the media environment, even the top-down model offers room for
complexity and subversion, as Ford has discussed,™ most of what happens to create
flows in culture is ousside control by top-down forces. The convergences discussed here
dc.:llwim the flow of goods across national boundaries and the ways their histories and
ongins are forgotten once they enter a transnational economic structure. The global
convergence of Red Bull is an issue of licensing and trademark but also highlights what
the global sphere of intellectual property protection is for—the transnational product
plicement of corporate products. A maximalise approach is necessary to secure rev-
cnue streams and control all aspeets of the corporate brand and product line. While
Red Bull has successfully lified 2 local product from its origins to demonstrate the
E:lﬂ °rm“Vﬂ'I§3‘C¢ cu]mtm. the next example suggesss it is possible to have a flow of
ture that might result in more flexibility regarding copyright law instead of less.

C. Convergence culture and copyright flexibility

While we tend to associate the co
the global travels of the America
American soldiers brought

mic book genre with the American superhero, it is
thei ? ""?"";’u?k that are relevant to this story. When
heir comic s with them to Japan in the aftenmath of
::T‘:{:’:p‘lt ;’::::lmcd an unintentional cultural export that accompanies the
lives. Inspired by ¢ LAl boundaries that typically demarcate and frame their
S by the graphic novels they saw, Japanese artists developed their own
unique image-based story telling, called Manga. p

Evolving from the 19504 :
then jumped back to s onward, Manga became immensely popular in Japan and

i it '_»()g:;:i::d Su::{s as its own :'mi:m:cd genre and a key Japanese
importance of the genr;-: for J:““.: a Nobel Prize of Manga 1o help highlight the
Munro, senior curator of Aump:: c‘:m‘“y and C‘uhun:, Acconding 1o Alexandn
decision by the Japanese v 3t the Guggenheim Museum in New York, the
Sategic move by the ml::l;:uum t0 award a Nobel prize of Manga is “a very
nese culunal production thae }u:t:;l'nd of sanctify and legitimize an area of Japa-
portion of Japan's publishing indum:iﬂybir;mugh economically a huge
Ofically 2 subculwre."!

-
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Manga may have begun as a subculture, but it has become not only one of Japan's
most interesting exports, having a cultural impact around the world, but central w
what Cory Doctorow calls the Manga Cultural Complex. As he notes, “trace any of
Japan's most successful media franchises back to their origins and you'll likely end up
inside a colorful brick of newsprnt, where 20 pages of exquisitely marched wonls
and drawings tell the inaugural story."™? [t is an example of what Henry Jenkins calls
convergence culture,™ Furthennore, Japanese anime and Manga has become widely
popular in the United States where it is being rearticulated through the drawings of
American artists using the styles of Japanese arists.

The story does not end with a widely popularized cultural flow from one nation w
another, which happened fluidly and without state-based bilateral negotadon. Instead, the
evolution of American graphic novels and Japanese Manga demonstrates how creativiry
is inspired by contact and how ideas flow despite the divides of nation, language, and
culture, The story, however, continues on to sce modem Japanese Manga become
corporatized and nuinstreamed. As Manga became more lucrative and driven by top-down
market-oriented values, according to critics, it lost its enempy.* Corporate culture
secks to sell Manga to the widest popular audience possible and thus it makes decisions
based upon profitability instead of creacivity, Additionally, technological changes have
med the Japanese audience to cell phones instead of printed texs for enterminment, and
those producing taditional Manga have had to survive in a much more challenging
environment. However, despite lagging sales and growth within the now madiional
Manga market, there was a place where the graphic novels continued to thrive.

Enter the copyrighe pirate. Self-published Manga, known as dojinshi, is an enor-
mously lucrative industry in its own right in Japan. Dojinshi s Manga made by
individuals that looks highly professional, but tkes the chancters of others without
authorization to tell their stories. According to Pink: “The copyright vielidons are
flagrant, shameless, and widespread.™? Specific characters from popular stories arc
reproduced, with new storylines, but these characters are clearly appropriated from
the original authors without penmission. This is fan fiction—a genre of creanve
writing done by the fans of a fictional world that expands on the posubilines and
permutations of character life within that world.* Such acts of creative transforma-
tion violate both Japanese and American copyright law. However, according to I'mk“
dojinshi is not a threat to the industry, but instead might possibly be capable of
reviving both the form and the industry itself.*’?

Copyright-based creative industrics tend to have a hostle rehinonship to tan-based
ereative works, preferring instead to tightly control the ficuonal univene and the
charicters themselves. Genenlly, the approach taken by copyright owners « hien
ﬁd::g what they see as the threat of fan-based work is to nae cease and dnm. letten
and wy to limit unauthorized expressions. If money is being made. chen s B
shut down fan creativity is even more aggressive.

Take, for example, the lawsuit initiated by JK. Row ‘
over the potential hard copy publication of a compendium of nt t
Harqr Portter produced by fan Steven Vander Ark. The Hamry Porter senes b anat w:
cultur) product that has reached the status of global waon and 1 read by chaldren ang
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adults alike all over the wordd, Vander Ark, a former children's libradan and avid
Potter fin, had produced an online compendium entitled The Hamy Potter Lexion,
Prior to the litigation, Rowling acknowledged that she had used it as a reference and
she had even given it an award.*™ However, when small publisher RDR books
sought to produce a hard copy of the book, Rowling and Wamer Drothers inter-
vened, arguing that such an action violated copyright law because the lexicon copied
too much of her original work.

Despite the fact that the online compendium was also a violation of copyrigh,
according to reporter David Caruso, these fan-based copyright violations are usually
allowed to dide because there are simply too many to litigate.* It is also bad PR to
sue your best customers. However, when Vander Ark sought to publish the lexicon
and profit from his work in the Harry Potter universe, Rowling and her lawyers saw
the action as direct competition with her own potential encyclopedia.™
. The cuse genenated considerable hostility towards Rowling, discussion about the
!mg:ﬂﬂn. and bad will in the popular press over the limits of appropriation and the
importance of fair use. In the end, the judge sided with Rowling and the hard copy
of the lexicon was deemed only publishable if it significantly changed its content.
Tht Lf!it‘lll'l. the judge said, had taken too much and thus violated the “substantial
nn_ﬁhmy" test cither through the use of direct quotations or paraphrasing from the
serics. RDR was fined $6,750 dollars for copyright violatdons.”! While a revised
vession of the Lexicon did ultimately go to press, it was only afier significane legal
::en'cnfmn. Enonmous numbers of legal hours were spent protecting the ownership
umt::lmu of the Harry Potter universe from unauthorized entry. While it may be
i’ m\:wil books no longer mnr.ives. A visit to the website says that the publisher

24 and all back caralogue issues can be purchased elsewhere.”?

; m:}?g;:n:wm to l:;langa and its unauthorized reproductions has followed

R i m: iudus:: h:xﬁg::d by Il.m\.-lmg':md Wa.m:r Bmthcfs. The

o s s A ;}:l :ﬂn:\' t!r_c Pirate versions to continue 10

which wil bring new T thm: £ |c‘ dojinshi .1: creating a market base

bas found a third way) by leavin, o orkets” Pink angucs that Mangs
’ B copyright violations “unsaid,” He notes:

| s :

:::'::;“&‘:::I;i:mn:?md St?mu: or hashing out separate individual con-

give the new mgm“":m e Itlluva everything unsaid in order to simply

Law and plops it i a test drive. It takes the situation out of the realm of
.~ Plops it into the realm of cconomics and game theory. It places the

jinshi creators in something resembling the

» the laws 33y on the books but are

inalization for copyrighs wﬁﬂl;tmmt. not enforced. The outcome is 2
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The Japanese response to an energetic “pirate” industry where people are using
fictional worlds and characters thae they did not create can be one possible lesson for
the future of copyright law. As Eduardo Moises Penalver and Sonia K. Karyal have
recently angued, those who violate propenty laws help improve our ownerhip swricture.”
Specifically, restrictive enforcement of the law does not foster the conditions of
creativity but instead stifles the underlying low of ideas that is necessary for creative
work to rein its vitality and energy.

Manga and daojinshi highlight the problems with the current copyright system and
its lack of connection to the ways in which creative work is made. Johanna Gibson
argues that intellectual property attempts 1o caprure a moment of value in the flow of
ideas.” However, by capruring that value, the law also freezes as property the essence
of the creative act, thus hindering future acts of creativiry that must now deal with a
monopolistic block. What has been recognized by the Manga industrial complex is
that capturing and freezing these moments of value means that the energy emanating
from the flow of ideas is lost. The question becomes, how to create a law that allows
for the underlying flow of ideas when the aw is almost by definition designed to
capture, control and make swtic what it regulates? The evolution of Manga, its inter-
rational popularity, and the pirate industry is an example of the troubling relationship
between law, the state, and creativiry.

Conclusion

The evolution and continued existence of Hawaiian slack key guitar helps to illustrate
the flow of cultures and how hybridity is intrinsic to authenticity. It also provides an
important segue to the next chapter, which will focus in more detail on issues of
traditional knowledge and traditional cultural expressions, Hawaiian slack key guiar
evolved from contact between the Mexican and Spanish cowboys hired by King
Kamchameha 111 two help herd cade on the big island during the middle of the
nineteenth century and Native Hawaiians, The rosule of this convergence s the
hlcnding of songs played by those who brought them, and traditional Hawaitan
Mmusic to create the slack key style. As slack key guitarist Keola Beamer notes, carly
on, the slick key unings were guarded family secrets, but as many seck o prosenve
Hawaiian traditions, these tunings have been shared with those who want w leam.™
Beamer writes that there has always been a fluidity of music between Hawan and
other pants of the world. During the carly twenteth century Hawaiuan slack key
guitr influenced guitar runings and sounds that came to be associated with blues and
country western music. In other words, locating the authentic in musc and asuming
it 3 national or cultural identity would be difficult. At best, vne can wennty d:.'hl.‘. ot
Inspiration, However, the resulting beaury of shick key, as well as the furure of MU
within this tradition, rests upon a fimn foundation of cultural shanng. Had (lu:
Kingdom of Hawaii resisted the introduction of the guitir as not pare of “tradional
culture and instead insisted that Native Hawaiuns only expres themselves through

Music as it was prior to contact, the world would be depaved of 1 beauutul
ganding what part of tradinonal culture

musival

Iegaq. In this example, questions are raped
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is essential to slack key guitar and what is preserved as “authentic.” One caveat mus
be mentoned—the music played by Native Hawaiian musicians may evolve over
time, as may the general principles of cultural practice, but there still exists an identicy
of Hawaiian that can be a powerful place from which to develop an altemative
epistemology of the world,

Artistic work shares similarities with other cultures, and everyone borrows, appro-
priates, and is inspired by the exchange of ideas. While such an awitude reflects how
cultures evolve, grow, and remain alive, the law is designed to hale such a flow and
enable a satic sense of cultural life. Furthennore, to recognize the changes in culre
means to acknowledge that a living culture will not be the same tomorrow as it is
today. As one of my colleagues noted regarding Hawaiian cultural practices, what
Hawaiians do is a cukunl practice—so what if it is not rooted in a long historical
mdition, it is the practice today,

Hopper notes that “today’s cultures can be so full of such *foreign’ elements that it
is difficult if not impossible to detect authentic culture.” In light of cultural flows,
the state functions as a mask that covers the divenity of cultures thar exist within its
borders. It creates a view that the state sands for i peoples and that its peoples arc
united in a single culture, However, the state cn also flatten out cultural diversity
and, in some instances, assumes that it can speak for atherwise marginalized peoples.
The hybrid, or convergence model, discussed here, requires cross-cultural contact.”
Atimniing to Marwan Knidy, “There is a growing recognition that hybridity is a
prima ﬁm global condition caused by voluntary and forced migration, wars, invasions,
shavery, intenmarriages, and trade."' The concepe of the nation-state intervenes to
make boundaries on culture appear natural,

]u::;;ﬂ“:; enters the game not only to provide a national identity upon which to
producss, but ofien as the repository for innovation, creativity, and

}im“'lr._'dgc, 3 if the e and local cultures were one and the same. However,
m‘t:‘:u. is not "lllle only mame .in town™ as “international institutions,
g :_'::: "-'Emm']d t:on?cmmn, subnational dynamies, and non-
i d\:mpdn:%: : md:lu _dcx£a| in unpm_a.nd scope."'™ I the convergence
cing the Law's mandates, and c:'l:e p!:y! a critical role by framing the law, enfor-
' lishing the “rules of the game,” which almost

always favor corporate entitics, Under thae
the role of censor and. dhe model, the global reach of

bybridity and nationalisn, 12
So.- the' dilemma of cultur] diversity,
copyright is thae respecting cultunl divers

mp)ﬁg]lt pl-l)"
state becomes the negotiating body benween global

chims to authenticity, and the role of
Ly Em:nus allowing for all cultures to inter-
that interaction. Furthenmore, the ability of

minority discourse, Jike that of this np,

the nation-space angd challenge = :!u“ evoke the ambivalent mangins of
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supremacy. ... Althnugll these youths are never completely autonomous from
basic power incqualities, hegemonic value hierarchics or nationalist projecns
(incta-namratives) guided by clites, they are not basing their manifestations
solcly on the master namatives of the nation-stare, '

What is true for rap in the Afro-Colombian context is true for the ways in which culture
flows transnationally: It can be appropriated and remixed into something new locally,

Dennis also reminds us that the hegemony of Westem music tends to stifle what
could be a flow of culture back into the center from the periphery.'™ The West,
especially the United States, tends not ro acknowledge its cultural debts, even while
demanding that the rest of the world pay i for its originality and commercial culturnal
products. Would The Hunger Games exist without Banle RoyalP? Star [Vars owes its
original story line to Akira Kurosawa, and yet these are considered “inspirational™ not
appropriative.'”® However, as the World Cup theme song demonstrates, that flow
exists as well, even if it is unacknowledged by hegemonic discounes of cultunl
superiority. In all cases, interaction fundamentally changes whatever the orynnal cul-
ture might have been. There is no static national or local idenity from which to
move from—instead we are always adapting and changing—because modernity i3 2
system of constant flux.

These processes of deterritorialization are central to globalized Hows of infonnauon
and culrure. We must of course be wary of the reterritorializations that structure the
global information age, where “a few postcolonial metropolises may enter the net-
work,” while “billions of impoverished people around the world will remain aff the
grid."™ Sg the flows of culture that can and should exist must be considered within
the cancem of “neocolonial reterritorialization.”""”

Bhaba argues for a third space of culture that emphasizes the hybndity and tlow
over the satic and the absolute. He notes:

For a willingness to descend into that alien termritory—where | have led you—
may reveal that the theoretical recognition of the split-space of enuncunon
nay open the way to conceprualizing an intemational culture, based nor on the
exoticism of multiculturalism or the divenity of cultures, but on the inscnipuon
and articulation of culture’s fiybridity. To that end we should remember that 1
is the ‘inter'—the cutting cdge of trandation and negonation, the mbetuven
space—that carrics the burden of the meaning of culture. [t makes it posble to
begin envisaging national, anti-pationalist historics of the "people’. And by
exploring this Third Space, we may elude the politics of polanty and emenge »
the others of our selves [emphasis in origmal]."™

Such a political move marks a very ditferent undentanding of the ngr.u*h"‘"
intellecrual property, one that is yet to be envisioned legally ar withun pubcy dnln
Ofcounc, to recognize the hybridity of culture, o de-emphasize the mtmu.fl. aml o
facilitae cultural flows would mean a systemane drnsvdown legal ©

regimes,

upynuhe
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Creating authentic things is an impossibility. To the degree that such a thing
authenticity exists, it must happen outside nostalgic effonts to retrieve a past or effons
to entrench penmanent cultural preservation as a symbol of a nation or people. The
authentic is already a hybrid. Authenticity is a face-to-face process. It is an explora-
tion that can be found in the moment and shared Auidly—bue even this is nog
without its history or politics: experience is always already wrapped up in the colonial
and post-colonial imaginings of self and other,

The quest for the authentic is a search for an clusive idea that is not located in
culture. When a property Liw secks to put boundaries on a cultunal product and
export it as a symbol of the nation, it interrupts the otherwise global flow of crea-
tivity. People can ke culturl products and use them to create something authentic,
but the same is not true in revense—culture cannot be appropriated and sold as a
commodity that is authentic. Instead, to the degree that individuals Living within the
modem and globalized world of the present wish to find something authentic, they
will have to make it themselves, not consume it or appropriate it from an imagined
“authentic” culture, themes that will be retumed to in later chapeers. The fallacy is
cultural purity—it is cultural hybridity that is the nomm. '™
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i was produced:

Many people ask, *What can tribal peoples teach the rest of the world?™ Mow

don't know thar tribal peoples have already given the world some of 1t nunt
important foodstuffs, which susain billions of people and which have already
saved countless lives, particulary in poorer countrics. '

The purpose of the 2011 Survival Aprl Fool was to shock people nm:] n:‘
uﬁ“k’u and remembering, this important fact. which tends not w be taughe
Young people or covered by the mamstream media,
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Tribal peoples obviously did not develop advanced machine-based technol-
ogy; they did however develop most of the world's staple food crops. When
allowed to, they often still choose a way of life different to thac of industrialised
society. This does not mean they are “backward” or “primitive”. They are a vital
component of the world's human diversity, bur are routinely treated with con-
tempt, their rights abused, and their lives and ways of life denied them, Survival
secks to change this. Its April Fool is just one of many tools used to do so.?

In other words, Survival Intemational soughe to highlight the hypocrisy of an intel-
lectual property system that does not acknowledge the debr of human innovation
owed to indigenous knowledge systems, which remain unprotected by modem
inu!l_mu:.l property regimes. From the vantage of the swenty-fist century, the logic

of private property not simply over land, but over ideas themselves, has prevailed.!
Indigenous communities see traditional cultural expressions and knowledge as pant
of the larg:r stuggle for autonomy, sovercignty, and self-govemance. From the
penpective of indigenous communities, history is a story of the West benefiting from
l:ld.:get;om knowledge and practices while imposing a colonial politics over the
world™ As a result, many indigenous peoples have comie to realize thar they must
play a move in the intellectual property game. Intellectual property discourses have
betnme.nuc important avenue through which indigenous groups establish their dif-
:';‘m-!cc in l.hl'.' face of the homogenizing forces of the nation-state, modermity, and

e lnt-cn?uoml onder that suppons this conceptual orderng of the world.

Ai_mdlgcfwus people in myriad communities across the globe have sought to
mm_’bh’lm:‘ ':‘uz c:l:imﬂﬂl‘l.'l!'. to resist tlfc colonial powers of the sertler state, and 1
LR ‘: positions from which to ground their daily lives, they have umed
i G;i:i:?"wlce i?'“ﬂl‘lll.t.o.f?rgt relations with each other that bypass the
e uu.it;ry lm:. du::nunz:al vmhd_uy has been instrumental in disrupeing the idea
o ik s m!ef'usp: di'or all its nuzcn:\..Funllcmmn:. the effonts of indi-
P i lle ¢ ch:tf: over creativity and control of ideas has served
ks cn Who are also interested in a future for creativity that is more

exible than that advocared by the culture ind inci ;
have struggled to retain traditional culture i B ol v
il of the gtiie ulture in :h_: face of modemity and the powerful
ditional sate system, making protection of traditional knowledge and -

' cultusal expresions 3 et s nowledge :

Pardigm of creativity and cultural integrati = p.ﬂ’ eoeaee the possbility of 2
egration that retains knowledge, art, music, and

dance as part of 3 culturally ;
individual author or bnushtya;:r;lf:ldt:idt‘:rl:::;;:::,i‘ not easily located within an

Whil iti
Vhile taditional culture may stand outside culture induse
a:uﬂ::::t:mal cu:nlrurc. as the Survival Intemational article
PPropriates and privatizes what indigenous people
knowledge that could be assigned ©

Iy practices, or seck 10

oo waer, Making this step, which many
Ve an impact on how culure and
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nditional creative expressions are perceived and protected. This means that what is
most difficult to negotiate is how one might make annuments about protecting tra-
ditional knowledge, facilitate the preservation of traditional cultures, or perhaps even
resise the extension of a copyright-based property discourse in traditional knowledge
without resorting to claims of private property and individual ownenhip.

However, for many indigenous communitics, secking to offer property-like pro-
tection over traditional cultural expressions and knowledge may seem like the logical
approach to preserving the community from further colonial harm. Furthermore, to
achieve legal protection, indigenous peoples must rely upon the state, a governance
structure many groups do not see as having legitimate sovereign control over their
cveryday practices. In other wonls, there is no easy answer to the issues posed by a
history of colonial appropriation of knowledge and culture, the continued use of
traditional knowledge without appropriate protocols because it is perceived as in the
public domain, and the struggle for sovereignty that many indigenous peoples around
the world sce as an important political goal.

" The complexity of the policy space regarding indigenous knowledge is desenbed
by Christoph Beat Graber as one of double fragmentation—where not only is there a
multi-layered international agency policy response to the issue, but multiple different
indigenous responses as well® Such policy fragmentation makes the debate enor-
mously complex as well making multiple different potential outcomes possible. This
chapter looks specifically at the claims regarding indigenous knowledge in an effort to
tease out the complexities of possible protective measures. Associated with ditferent
arguments made by those advocating for protective measures of intellecrual property
are different policy outcomes and mjectories along which future action may develop.

The first section will elaborate on why intellectual property law is ill fitted to protect
the culture of indigenous peoples and can be undenswood as antithetical to raditonal
ways of life. To study the rchtionship between indigenous knowledge. tradinional
cultural expressions, cultural preservation, and copyright Law, this chapter will explore
the ways in which “authentic” expresions of a specific group are often con-
ceptualized and also artempe to locate chims about cultural authenticity within the
larger tension between tradition and modemity. Furthermore, the tension benween
tmdition and modemity and how these relate to our undensanding of the future must
be thoroughly investigated.

In the second section, | would like to elaborate on three pms:blc pulium] p.u.h\u.y\
reganding the future protection of tmaditional knowledge. These three namanves fal
Upon a continuum of protection of intellectual property that are communly wed
help explin the place of culture, knowledge, and art wathin mndigenous SOCIEHe.
They offer different choices for indigenous people and govenunens i they _rth
about what the best way to protect culture might be and, as the concept of path
dcpmdmf)’ sugpests, will offer fundamentally ditferent futures as powble vutcome
My goal is not to presaibe a specific path, but to outline several diferent P-“_h“ relured
to the furure of indigenous culture and the ways it ought w be proteceed. Thus, the

section uses the example of Nunavit, radinonal culwural ]
emity to clborate on the anguments foatng  the pulicy wake of ICTIINOIS

expreniom, amd mod-
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discourses about the protection of traditional cultural expressions and the complexitics
of global culural flows.

Each pathway recognizes that the story we tell about the past and the relativnship
of indigenous peoples to their history and culture sets up different possible futures,
Within these different stories we can puzzle through the complexities and con-
trovensies of the issue of traditional knowledge. Each pathway also represents an effort
on the part of indigenous peoples to preserve their autonomy and culture, and groups
can and nﬁm-do use a combination of all of these ditferent arguments when sccking
to protect their communities. My interest here is to tease out the implications of cach
claim as it flls along the continuwm from maximum protection to no protection at

Iﬂ 3!1[1 pm‘ndc s l"ﬂlym Df hﬂt cs O ] 1
e w ‘ d P
5 ‘Yp AWs an pOlu:It! llul,l'“ b:“ I"‘-'I

The colonizing practices of copyright

v:::g cultural dwmiq: and _bﬂi“B tolerant of other cultures is a relatively recent
pmﬁnnz:n'dgmc colonial projects that have famed both apitalism and the modem
imilation o ':::ld“in; rnge of “COII'fIIIod.uiom from those colonized, from
example, often m:a:::] AR dwfuc?m; European voyages of discovery, for
it Eurr.;pcuu i o 5 P‘-'-"?P]:- the wildlife, and local plant specics as the same. What
iR, bndipnll:unw culmru were understood as the object of study or as
et e - Vc_d for enterainment and educational purposes; indigenous
e Il seen as subjects n.f m'unu.l discussion about knowledge or culture.

H‘:P;::‘:“:L:: ;ﬂlrflm.nnn_wcnt hand in hand with the evoluton of

the coleniad i lzc; : uhiwai Smith points out in her path-breaking book on

plications of rescarch methodologies:

When discussing the scienti i

cun.m'hutinn tugthﬁc‘g:l:ﬁ:i:::ld:::;‘; L e
l.hr.'u: contribution would, in terms of
legitimare a5 acknowledging the contribu
pottery or a ‘preserved head of 2 nativ
An.a.n. American, Pacific and African
cnon, technologies and codes of so

some detail by the seventeent centy
Westem science.
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mentioned. To have acknowledged
1e rules of research practice, be a8
tion of a variety of plant, a shard of
€' to research. ... Thus, indigenous
forms of knowledge, systems of clasifi-
cial life, which began to be recorded in
. century, were regarded as ‘new discoveries’ by
J:‘::’i“::\fmcf were commodified as property belonging ©
y of knowledge of the Wes ®

Smith details how
g mrdln and tl il .
the appropriation ofl:nuwl:dg: -._::;,:‘:lbhwm“mt Project generally, were built upon

Peoples and climing ney Srindes uﬂtd through the act of colonizing indigenous
OUs peoples as the objects of researgl; § ccause Westem scholars understood indigen-
process, Smith angues thar gye ve “"nn:'l of equal subjects in a collective research
process, the eff; = Ty act of research is jeee s
© ellects of which remaiy intrinsic to the :.c:::ﬂfl',part - t:: Eulummlb'
rocess today.
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Colonial projects of discovery are integrally linked to the enlightenment ideal of
sharing knowledge. Furthermore, the resulting state-based colonial systems entren-
ched a way of understanding the world that was ar odds with pre-existng wdigenous
undersandings of the land and their place within it In the “post-colonial™ world,
while some indigenous communities may be able to clim allance wath a mnon-
state, huany comumunities find that they remain minority voices within the sate
system, a system that has come to overlay mulaple different groups. often n a
manner that pits one group against the other.

Contemporary struggles are typically framed over issues of diversity and muln-
culturalism that, while perhaps having some resonance with indigenous ways of life,
tend to push for diversity within the context of the national system instead of multple
and frcured sovercigntics locared in the individual identities of ditferent indigenous
groups. National discourses on multiculturalism are of coune important, but they are
required because state boundaries not only fil to consider how colonial practices broughe
together diverse groups of people who migrated either voluntarily or by force, but they
also ignore the claims of the indigenous peoples trapped within the nation-state systeni.

While most modemn state discourses embrace claims of cultural diversity, tolerance
of difference, and multiculturalism, which can have the unintended consequence of
fracturing the unifying namtive of a national project, state acton still seck to con-
struct a viable nagional narrative, which has the intended effect of making the cliims
of indigenous sovercigney less visible. National identities are designed to support the
state-building project against other possible alliances. The nanon-sare, 13 idenuificd
by Paul Hopper, consolidates under a “national culture,” which by definition must
enuil “excluding those who were perceived as not belonging and the dismsal of
other cultures as inferior.™"

Claims of indigenous sovercignry by
national system and at least some of the voices that have been
the narmtives of the nation-state. Telling the story of colonization and its impact on
indigenous communities highlights the fact that efforts to construct the s@te required
that not all people within its boundarics be considered citizens, and it alo required
the illusion that the stte spoke for all the people within its bounduaries, when all two
often it only spoke for specific scrtler groups. What decolonization practices have
been excellent at doing is unpacking the unifying namtive of the nanon-stite.

Into the larger flow of decolonization sTratcpics an 3 3
the nation-state, indigenous peoples offer unique momene of dissupnion tor ahie
natonal project, given that most, if not all of indigenous peoples, have bcnl‘ti:l:'—
whelimed by settler states." Lorenzo Verancini highlighes the problems Pmduuﬁ S
settler calonialism and argues that o date there has been 1o way possible to cutmn:;:
a future that would be genuinely puu-s:n]:r. He cunu-gu the relanve en..g wi
which mukiculturml facures were imagined with the mability to envision devulonal
futures:
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Nation-building in formerly colonised contexts can be difficult, bur at least it
cn be conceptualised; enacting genuine post-settler passages in white settler
nations is another matter. (As mentioned, multicultural remaking was com-
paratively casier to approach, as it does not involve unsetding foundational
seler namatives. Multiculturalism allows for an expanded definition of who
can cliim belonging to the senler body politic thar leaves sertder colonial
structures unchallenged).'?

Within the context of settler colonialism, decolonization was not a choice. Instead,
indigenous etfores have had to struggle against, adapt to, or integrate with the domi-
nant frame of modemity and the colonizing framework of a national state system that
strips }l:zmlt of sovercignty, land, and often the option to practice their culture, As
Vmu.ru notes, the prevailing discourse of the nation-state could not conceive of
rerumning ms:::rigmy to indigenous groups, meaning that often the decolonizing cffors
asu‘:mltcd with a transfer of sovereignty to post-colonial administrators is not available
t indigenous peoples who remain trapped within sextler-state political systems. '

The mmplcxify of the setter colonial system is compounded by the fact that
anguments regarding the sovereignty and preservation of traditional cultures are made
within the constraining conditions of modemity and the nation-state system—both
concepes heavily indebted 10 previous colonial occupations and imperial ways of
:::::Tlﬂmui;hc world."™ At a general level, assertions of cultural autonomy are his-
s ;nmh;‘: :;odmmn:wy mu\rnn:r.lts and effors © decolonize throughout the

. L ’meiﬂ“')f- t_‘nlonul systemis have litde room to understand the

ﬁ":f:‘ '::n :‘ b:s:l?“r:‘hm indigenous groups reganding their history or culture.

. ' cprually, the fnnmt-sntc. and modemity more generally, are so
cgemonic as to make alternatives virually invisible or unthinkable.

Indigenou s : .
2 argui: bys p‘,‘:ﬂ:' however, problematize these otherwise “natural” relasionships

I lml‘ .

mlunh!?:; I!mple- h?“ addcd'.-; whole new diniension to the understanding of

bk ko nr:l}'el“s-'::n:g to their lcnloninu'on at the hands not only of the First

ways by colonialis . T}aud Tl.; ird Worlds, themselves victimized in different
M. The continued colonization of indigenous peoples raises

questions about assert ;
the fundamental ¢} ruons conceming the end of colonialism, It also underlines

i ous idea of ;
- nity,” whu‘:':;:l“‘;:g dircctly challenges the claims of the nation 33
above the genous search for a political space that exists

. nation presupposes 3 higher |
cither case, sovereignty is shifted fron 1)
or the supra-national organizational an

5 lm"ho"i‘}' than the nation-state. In
d:c nation-state to the local conumunity,
legal context of the nation-state.'®
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arguinents about sovereignty other than the nation-state. How mighe this relate to
intellectual property and the protection of tradional cultural expresions and
knowledge?

Within the langer system of settler colonulism and the ideology of modermiy,
copyrigh itself is an idealogical practice. When | say that copyright is an ideological
practice with colonizing tendencies, | am speaking about several Liyers of coloniza-
tion. Finst, intellectual property systems play out within the biger system of Westem
colonial projects and modem imperialism. As Europe colonized the warld, it imposed
its legal systems, including its I systems upon its colonies. In the aftermath of deco-
lonization, the remaining states typically retained the legal structures of Europe while
entering into debates over the relevance of [P to their particular situations.'” In the
decades of ensuing postcolonial efforts, these states generally did not reject earlier Liws
but instead adopted them as a sarting point for cultural protection.'* Sentler states can
thus retain laws that are ar odds with the indigenous peoples and practices found
within their national borders,

Furthenmore, the colonial practices of Westen nation-states are mirrored by the
colonizing practices of academics who have seen the cultures produced by indigenous
groups as raw material for the further production of knowledge, a process that leads
to the “crasure of non-metropolitan experence.” including the experience of calo-
nization." Academics are engaged in building knowledge within the liberal tradi-
tion—an idcological framework based on the asumption that knowledge of the pas
must be improved so that we can achicve “progress” in the future. Thus, to con-
tribute something “new” means to produce knowledge that will enlunce our
understanding of the human condition or other lofty goals thar academics mnpose on
their work. However, the process of rescarch within global context is implicated in
the power of colonial forces to appropriate the world int a Westem paradigm.™

Copyright is essential to the liberal tradition that protects “progress,” by establish-
ing a proprietary right to the intellectual fruits of one's libor. While academics may
not be as attuned to economic benefits of producing intellecrual work, the concept ot
the public domain is essential to the process of academic progress. The underlying
assumption of a liberal academic system is that progress requires the aircubinon ot
ideas as freely as possible, an ideological pasition that was J(Ctlllmlcd. by Cold War
debates discussed in Chapter 3. The idcology of intellectual progress is s ingramed
that many academics cannot conceive of people wanany 1o proscrve knowledge
private, local, or not available for genenal comsumpton.

While commercial interests have the goal of tnnsdforming n-.:r)-lhm!:: ity propere
and capturing the economic value of cultural products, thus tnmlumunglpublu
knowledge into private knowledge. academics embrace the oppole ’_'r"i"'\‘_ g
tum private knowledge into public knowledge d 2l
better furure. In the name of progress, for examn
ters, journals, and personal belongings to construct t
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values of an academic community to produce knowledge that contributes 1o the
better understanding of our past, and thus to a better future, and the interests of the
individual or community in retaining control over their private writings or cultural
artifacts.

Given the drive for progress enshrined in academic pursuits, indigenous people
have often found themselves the aw material of academic work. Anthropology, for
cnmpl:. has historically approached indigenous communities as a resource for scho-
Lanhip.?' They see past lives or contemporary cultures as the data upon which two
bmld public knowledge about the world. While anthropology today is more reflexive
in it ?ppm:chcs to indigenous groups, anthropological rescarch exemplifics the ways
in which the collection and preservation of knowledge over time has been a colonial
problem that often results in the misuse and appropriation of indigenous culture and
knowledge in the name of academic freedom and progress,

Copyright plays a controvensial role here, Indigenous cultures have ofien preserved
lr:nnwl:dgc thrnugh‘an oral and not a written tradition. They have specific culrl
:'““‘hv many of “'h-lt'll are not designed for general public viewing. Copyright law,
1OWever, protects things “fixed in a tngble form.” Underlying traditions, which
reanin ephemeral, receive no protection under modem copyright law. As anthro-
pol::g:d have explored the world, documenting oral histories and artistic practices, a8
zgibly ﬁ.:]cl;n;]gh misic; dmcf:: cloth making, and sculprure, the results become
ke w"::ghr“d“"_““““& and publications. Such a fixing of culture places
A ﬂnr}wl]j; “:i;)’“ﬂhl h\.\’- However, the owner of the copyright is not the

o - The copyright goes to the one who fixes the story—the
R s ie =n::;1‘dcnuc work that results from mufdl
written) locating the ownershi of ‘:i:: ,i:]ﬂ s agreements (only recently being
el it it ormpwi:] ' g:l or amln.g n,:curﬂmp or publications of
trol over the authored :;r arrh; red » 5 m:mm.n.u;y_ Sdigeiioms peaple lose coo-
e r archived nuaterials. Additionally, what was once private

Public and though it was never meant to i “ublic” don
enter either a “public” domain or

commercial domaip, it may be in bath
Academic works are different from .
;;w reasons (usually), but insy
: € proprictary rights asociated wi
orce—they wrest control over the

commercial works—they are not published for
lhﬁd to !lmducc knowledge about “humankind.”
copyright, however, exert the same colonizing

i
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cxprusion."n The ideology of intellectual property translates all creative work ino
the product of an individual, justifies the individual's ownenhip by asuming thac
their “original contribution™ is the most important part of the work, and asserns a
private property right around this creation. Once property lines have been drawn, the
individual work is divided from the vast sea of cultural innovation and creativity from
which each person draws their inspiration. What is difficult to say is how much that is
“original” is left to protect when a work can (or should) otherwise be situated within
a cultural and creative context indebred to all that has gone before.

As part of its ideological project, copyright imposes a capitalist framework on the
creative process and reduces the incentive to create to the idea that people only do it
for moncy. While copyright was developed to protect commercial works by
extending a limited monapoly to the copyright owner so that they would have an
incentive to circulate then in a market system, creating a property right in ideas also
created the ouside—the “public domain.” Into that werld fell all those things that
had not yet been commercially exploited, including all historical forms of knowledge,
culture, and are. Thus, copyright became a tool that could be used to pull things out
of the “public domain,” which it produces through establishing boundaries between
what is owned and not owned. The works of raditional cultures and non-commoditied
expressions that cither pre-date or transcend the traditional copyright pamadigm are
included by default in the public domain.™

As the commercialization of American and European folk music iflustrates, copy-
right was used to appropriate and privanze non-commercial traditional music.**
Songs whose original authors where lost were performed, amnged, collected, and
sold by those who sought to commercialize them. Folk music thus became cupy-
righted as those interested in commercial exploitation pulled songs from the public
donnain into the commercial world of copyright. While the underlying song could sll
be performed freely, the recorded “new™ vensions required permissions not associated
with mditional music.

By constructing the commercial world of copynght and the "free” world of the

public domain, those embracing a copyright framework search out the posibilines of

maximizing profis from the cultural richness of the public domain. Western powerns
are implicated in this process, but so too are nations of the plobal South and indi-
genous peoples themselves when the commercialization of culture is scen 21 3 way to
support a national or local cconomy.> Efforts 1o capilize on the uniguencss ot a
traditional culture as a commodity are evident in attempts o e local culture mto

tourist antractions.™
Finally, copyright colonizes the future by clost

culture, creativity, and possibility.” By colomizing the future | mean d |
nalize alternatives and render the mulople

erful idcologics of the present marg ; .
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there is instead a single furure that is merely the satus quo :smpuhml. hl!r\ur‘\ : u.
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I am beginning with the concept of copyright as colonization because claims made
; regarding intellectual property and copyright in the context of traditional knowledge
' come with a baggage of ideology and associated practices. Traditional communities at
t the local and international levels have now debated the role of copyright for indi-
genous peoples for several decades. The key is to struggle against the ideological
colonization of a spedific propenty rights regime while at the same time secking 10
develop some mechanism for preserving and protecting indigenous rghts. This is a
difficult balance that many have struggled to achieve, What seems clear from the
current literature is that multiple clims made by indigenous peoples, legal scholars
pofxqucn. and activists about the role that intellectual property can or should ph).'
exist, and these ditferent chims can lead to very different types of protective regimies
:\nd_wa'y: of thinking about indigenous knowledge and expressions. Thus, the multiple
tactics in the language game as it relates to indigenous knowledge must be evaluated.
As part of the process of esaablishing independence, in 1995, the Inuit released the
resules of the Nunavut Implementation Commission's report on the future govem-
;:l:m of ti':e newly defined mn'mfy of Nunavet™ The report outlined how the
- govemment ougl.u 1 be designed, including decentralized rule over the Anic
tory. The report titled “Footprints in New Snow," included the words of

Amirtug MLA Titus Allooloo, who spok st Nund
e ' c at the fi ' pooerm
Iqaluic in January 19923 As Mr, Allooloo put i: l s it st

g:f,g‘:: ly}i;“g before us is like freshly fallen snow, and we had bewer be
ut how we walk on it. It will leave footprints for others to follow.*'

While the .
metzphor may change depending upon local geography and climate, the

dﬂ:ﬂ;:ﬁ&ﬁf‘:ﬂn& I:SP eci:lIY. when isues of law and policy are to be
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establish specific future tjectori : p;; lw._and innovation options in the present and
to this point, we can think o MGG e gt undo the path that has led us
choose to follow and, if 'f:;ﬂnnmuy and politically about the furure paths we
most traveled path is d'n: oﬂ:‘:;mc;]:v :]r 4 tfk n fﬁ’mlﬂ the assumptions that the
range of chims made by indi 'mm.:: e d_“’-'““im!!- This chapter looks at a
that such chaims establish for L:lu: fi groups today in onder to undersand the paths
knowledge. uture of culture and the protection of waditional

. In developing the following pathways, 1 am
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| e - ﬁpx cbates about the public domain, traditional knowl-

Want to ask many questions: wlmd connect them to their likely policy outcomes. !
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world? i
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as they face the colonization of national systems and the legal proceves that would
appropriate knowledge as a comumodity. While it 1s possible to follow several paths
simulancously, each of these paths charts a different set of footprings for the future.

Pathway one: preserving the past—neotraditionalism

In a recent article in Tuinun Tadry, author Cheryl Rabbins notes that:

Taiwan's indigenous peoples are facing a cultural erisis. There has been an
exodus of young people from the villages to urban arcas in scarch of work and
study opportunities, which has made it difficult o pass on binguages, mditions and
history. Those that renuin in their villages are often restricted from carrying out
traditional activities such as hunting and fishing, due to their locations within
national parks or protected arcas, leading to further deterioration of their
culture. Autonomy can serve to relieve or reduce the enomnity of this crisis. ™

This assessment of the cultural crisis ficed by Taiwan's indigenous people helps to
frame the concem that many indigenous peoples feel about the los of tradition. As 2
result, many indigenous people seck to shore up traditional cultures by asserting
autonomy and resurrecting the essential aspects of their culture. Of counse, for some
groups, there is no “neo” attached to the traditionalist approach, if it has been possi-
ble to remin cultural practices without too much autside interference. However, for
many a concerted cffort to rechim Linguages, cultural practices, and ways of knowing
that have been destroyed by colonial projects is fully underway.

Taiwan has recognized the need to proserve raditional ways of life of it many
indigenous communities through the creation of the Taiwan Indigenous Culture
Park, which is designed to give visitors insight into the lives of the ditferent indi-
genous groups living within the national borders.*® Within the culture park, different
Taiwanese indigenous groups are able to practice their way of lite as it has tradinon-

ally been done. These groups are given a space ouside the world of modem Tawan

in which to follow their cultuml practices. As modemity assimilates indigenous
groups and other cultures, a response in the form of onganizations such
International has emenged, whose goal is to preserve autonomous spaces where mdi-
genous peoples can pursue their lives without being touched by the modem waorld.
The neotraditionalist firmly embraces past traditions and seeks o use them to
construct a way of life and a unique indigenous identity uum'd_c moderniry. Many
indigenous communities blame the inability to fully practice their tradinnonal culture
as the source of the problems they face, including losing }'uuug'pcuplc w :h.-.- :‘ﬂh\-
nizing or settler culure. In the absence of a mdiional cultural fabric, muny fee |u1:
lated and alienated from their heritage, but not at home i modermiey cu:hrf At .I“:IL
is cultural survivabilicy through tradidon, Linguage and a link land. To Inllu‘u ::
neotraditional pathway, indigenous COMMUNITEs TEMVIRORIE their l.xn,,l:ru.ul_ii 3 .‘:
music, and stories and seck to profect their culure by controling how knowledy
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to clirify that there are ditferent indigenous epistemologies that structure thoughe
action and life.> '

: Chaims to authenticity and traditional cubture can be politically problematic. Fir,
given the colonial paradigm within which they are made, it is worth comsidering
Linda Tuhiwai Smith's comments regarding authenticity, She wams:

Questions of who is a *real indigenous' person, what counts as a ‘real indigen-
ous leader,” which person displays ‘real cultural values' and the criteria used to
assess th!.:.dunmﬁstiu of authenticity are frequently the topic of conversation
and political debate. These debates are designed to fragment and marginalize
those who speak for, or in support of, indigenous issucs, They frequently have
th_c sﬂ'cct also ‘ul' silencing and making invisible the presence of other groups
within the indigenous sociery like women, the urban non-status tribal person
and those whose ancestry or *blood quantum’ is “too white.”s”

g;nr;‘:: mdmo.ml.i;t path is fraught with political tactics and challenges, it is
s i ‘vm?i:hmmlou' the concept of the f.luth:n:in: can be used within the
TSR i:;“}:]owcr:i:imt akso to ducfu.powcr indigenous actors. It is
R e :'n 1t chims to authenticity can be the position from
ste pol u'ulp positional discounse can be produced® However, in cither case, these
itical choices 1o consider.
wa:lorut:‘;fs: :]c:tlng = follow che ,p'“h of neotraditionalism,
colomilabig forces ::n?"":h much like ‘1"‘35’ did prior to conract with the relevant
e dc. OF those communities who were forced to assimilate, a con-
made to retrieve lost traditions. Such a project may be criticized for

being “inauthentic,” bur § g
= s gl way:!:;::f:c an important foundation for the revimlizadon of
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tion.*! The ﬂmmd.iﬁgn;l' ture and art emerge from this important connec-

1t argues that culture must be protected and preserved as i

l:r::ti\re expressions are linked
and ¢ €Y are not a source of §

: n
connections of a community to each other auc: :"
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of a community is found through
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self and other. Protecting and preserving culture as unique 1 central 1o the neo-
raditionalist way of thought. Resisting integration into modemity allows the com-
munity to remain distinct from the assimilating functions of the nation-sate and 2
global political economy.

The more remote from modem cites and technologies, the more poswable it
becomes for neotraditionalists to structure a life based upon traditoml culture and
practices. As a renaisance in the practice of traditional lifestyles commences, many
groups reclaim languages, artistic traditions, and practices to create a cultunlly sound
and holistic way of life. They do so intentionally—taking their cue from other cul-
turcs that have successfully rerined a sense of identity and community in the face of
modemity. While the state may help support this internalizing twm, because the
direction of the neotraditionalist tends to be inwand, they are also substantially less
threatening to the larger national project—within cheir cultural preserve the community
may be able to express isclfauthentically, but the state itself is not challenged.

One issue for the neotraditionalist is the method of storing knowledge in the fonn
of the archive. Given that traditional cultures are engaged in a life or death strugyle
with modem ones, archives for cultures secking to reclaim the past can and do play a
significant role in understanding heritage. An archive can also serve as a resource for
future generations who can reconstruct the past through archival matenals. Current
archival materials, often collected about traditional groups not for them, have come to
serve local communities by allowing them to reconnect with a past that was
destroyed by colonizing forces. The neotraditionalist in an ctfort to shore up the
boundaries between modemity and traditional culture can wse archival work to do .

However, a second issue for those secking a neotraditional path is that the concepn

themselves should be unpacked. As Monika Dommann poings out, “the coneept of

tradition is a child of modernity.™*" That it is constructed a3 2 social and legal cate-
gory that became relevant as its opposite—the modem waorld—became undentood as
a category of identity.*? Citing Hobsbawn and Anderson, Donunann notes that -
dition is invented as part of the process of nation-building dunng the :un:m:‘mh
century and results in a dichotomy constructed between the folk’ and a saaret As
Coleman notes about categories in relation 0 traditional knuwlcd};:' since they d:
political work there is always room to re-evaluate our categones of undencandimg.

That what we call traditional cultures continue to exist Wit
nation-states across the globe is evidence of a long battle to preserve L'I._.l[ll.lr.ll auron-
omy in the face of the asimilatory tactic of the state, as well a1 an etfort to reman
linked 1o culrural maditions, cven as modemity and its pervasive framesw ark alters and
severs connections with the past. However, the act of preservinig
must ako be understood critically. As Jane An
“traditional knowledge

“the tradmonal”

derson notes about using the wonb
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“traditional” component of indigenous knowledge facilitates a perception of
incompatible differences berween indigenous and  western knowledge—
upholding the unworkable dichotomy alluded to above by Agrawal. Secondly,
the emphasis on traditional knowledge significandly atfects how iudjgcnuu;
knowledge is understood and made intelligible before the law. This therefore
underpins how realistic outcomes in intellectual propenty law are envisaged
R_:li.mcr: upon the term “traditional” precludes an appreciation of the dyn:.-l
mism of indigenous ways of knowing: fixing in time, and therefore in the past,
forms of knowledge that are, through practical utility, constantly evolving.**

Lj‘l :dd:cr words, one must recognize the problems with the concept of “the tradi-
::u e and ensure that these claims are not used in 2 manner thae would be hanmful
S icfn::,;l é:coplln':;l Anderson supgests using the tenn indigenous knowledge
e ona n\\'lrdgl: to avoid unnecessarily connecting indigenous peo-
p it a nuful past. As with many clims, it is imporant to keep in mind the

po::.mn :::;:vho is making the claim and the types of politics that can result.
» n:::rc i“I: :ﬂu:ﬂ.r:lm, c‘;? “traditional” ones, change over time, the preservation
DN e ft cd.-m lx.cd form can make change difficult by freczing tradi-
SO u“:: = n:;i: e t]!:t is then permanently articulated as “the way things are
g tra tlmn is passed along to new generations, it is often adapted and
: _lpa o ct'f:l\e with the conununity; thus traditional cultures are nor static
ﬁl.lt :cll;puve. Preserving an oral culture as fixed I

on. [f n iti i 1
bt bcwﬁt:‘?::l:‘n:l:: see }:}:::]r culture as a. living experience, not something that
ey ;::m:j . \\'nr.i:. t‘.::pccn.ﬂly done by outsiders, may be suspect.
e {l::;'l-'lh!t ll.m: of thoughe is the problem that emerges
et <wimon: miﬁmr{ ol culture arises. It is often argued that culture is sacred
e o “: :;:lt.all.;]c:m to the integrity of a fundamenally different
ofien fought over it e Hie stuggle to preserve the integrity of culture is
i Tﬂdidonﬂmc:;zndl{]iuunn and sale within a local and global “ars”
G t}::i.r 1ave spent considerable time resisting the forces of
However, 1o follow this pag} - lnl" lfe arc not eapitaliss, but instcad holisic.
S t:Jl lkmzkes it much more difficult to allow individuals
community. Traditional gml.ll:!un:cmd g 4 expressing the cultural themes of the
to ::htp others from appropriating ::iw:;:ﬂl:ip e e
en wming to the jssy 3 Fs

contemporary practices m‘:;‘:l:;:‘ﬂght law, the neotraditional paradigm finds that
: €Mt to protect indigenous knowledge from

may change this process of adapta-
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protection because, and this is important, the works protected were not meant to be
for sale, nor were they meant to enter the general public.

Sherman and Wiseman provide some excellent examples of a diverse set of codes and
regulations that have been developed in conjunction with indigenous communitics to
help structure the use, sharing, and exploitation of indigenous knowledge, However, they
conclude by recognizing that there is o perfect solution when configuring an mdigenous
approach to protection of intellectual property. Instead, most contemporary models
fall short or impose too lange a regulatory burden on communitics that do not have the
resources. ¥ One possible solution that they consider is the use of a regime like the one
designed to protect geographical indicators, which has the benefit of undersstanding
the property to be protected as collective in nature as well as fairly pernunent ™

Following from Shenman and Wiseman's recommendations, the neotraditonalist
approach tends to suggest that a unique legal regime providing perpetual protection
to indigenous warks that specifically prohubits the sale, appropriation, or commercial
exploitation of culture without some sort of community permission would be one
possible outcome. This legal system takes as io starting point the chim that indigen-
ous cultures function ouside the commercial world and that their art and culural
expressions represent a fundamentally different type of community and cultural rela-
tionship. However, once contemporary creative wotk produced by indigenous
comununities is subject to commercial exploitatorn, traditional copynght becomes a
more reasonable mechanism for managing cultural rights.

The neotraditionalist future must struggle with the pull of modemity, technology.
mass enterqainment and communications. Primary among the problems for the nco-
wraditionalist is that, as Manfred Steger has angued in the context of globakization,

“even those voices that oppose modemity cannot extricate themselves from the very

process of globalization they decry.™ To create an oasis for culturl preservation, the
nd protective. The neatraditionalise

law must be configured to be anti-commercial 2
looks to the past for guidance and secks to preserve 3 world that is relatively separate

from modem culture. This approach has also been criticized for the patenulsnc
relationship it creates between the modemn and the indigenous as ic assur
cssentialized ontology for indigenous peoples. As Nair angues:

ey an

The notion of indigenous peoples as a comatunity formed through prmordial
associations, having a particular relationship with nature and ceology pc.nudc
the thinking of the post-industrial Wester mind. The logical outcome of such
thinking is the paternalistic affirmation of the indigenous space as 1 pure space

not to be trampled upon.*’

ndigenous but globally recogmang the com-

Nair anrucs that separating out the i
H 5 : x between the tradinnorul

monalities between indigenous groups €of
and the modem, and creates an ahistonca
indigenous.3' Smith concuns with Nair's concerms ai
about the mystical, misty-cyed discounc that 15 semet e
people to describe our relationship wath the land and the unene
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Despite debate over how one might define the essence of indigenous cultres,
essentializing claims regarding the unique status of indigenous peoples continue to be
made and must be taken seriously. They are moves in the language game that can
secure qm?.ﬁ: outcomes for the players. While the possible threat is that indigenous
n:l-turcs will be frozen in time, unable to grow and evolve, the neotraditionatis
chims, that there is something authentic within a local culture that distinguishes it
ﬁ.‘.’m. nthcr cubtures, that this culture must be preserved as an integral whole, and tha,
within thu whole, the commodification of culture is scen as its dcsn-uctim; need to
be considered. Traditional copyright law will not suffice. Legal regimes l]l:lt‘ rotect a
non-commercial way of life must be developed. !

The | echani . ;
indigcn:fpl:gp]u:um that must be developed will respond to key clims made by

l. gammhlp is located in the group, not the individual,
;. ‘rh:: is protected as a whole instead of as discrete consumable parts.
. indjvid:]; bs:‘smu of pcq::tual protective rights located in the group (not the
e m:;t:s: culture is not property and is in most cases private,
F udzgcn. res are not part of a generalizabl i i
appropriated for academic or commercial B s B i

Mo e purposes without penmission from the

5, i X
f-:]::;:rmu?f'; ;:ulmn: in d&c form o.fm or music or literature can only be done by
s, group and only within the context of collective agreement and

6. Ta protect rights and culture appropriately,

approve cultural activi there is a need to create boards t©

anifacts that have bcmzli’::":'l:ld the boundaries of the group, to reclaim culrurl
{ in TP
;mfaa; as a form of cultural pre:::.:‘::::s' and to aversee digitalization of cultural
ST i
p indigenous culture one must extensively map the full scope of culture

as it was historically practiced ; -
traditional an'c:s.y ARG Uuond of relying upon Westemized accounts of

7 /S

If one foll
ollows the path of 2 neotraditionalise paradigm, there are several con-

siderations to keep in m:

ecp in : :

over time, then pm::i:: I?:t“'ﬁ,i;{n;m s produced collaboratively and evolves
frecze ‘-"':ﬂmlt and dampen future onn, meaning digitally or otherwise, could

tural antifacts but instead en, d‘ﬂninmwm. Here l am not alking about marterial cul-
8 cultural tradition as “the way things are done.”

clop their own aristic
Hie group—thus, how will new
Tllm‘l. it is difficult, if not impossible
"V}ll]l: indigenous parks like those
o "B"l_ exist to estblish boundarics

1t will be the niechanism for dealing

nechanismg
through,

l’ct\\‘cm groy - o :
with new idr::?' mu_‘ wil '"" flow
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The neatraditional argument is not the only angument produced to preserve and
protect indigenous knowledge and cultural expressions. In fact, g@ven that many
indigenous peoples must live in close contact with sentler states and can no longer
pursue traditional ways of life, examining the relidonship of indigenous peoples to
the neo-liberal economic order is also important. The second pathway begins from
chims regarding the role of indigenous peoples within the global flows of capilism.

Pathway two: neo-liberal indigeneity

If indigenous peoples choose to cmbrace the market as one of the predominant forces
shaping their lives, then culture can be a commercial product and the lives of
indigenous peoples become another way of doing business. The Taiwan Abori-
ginal website shows a Coca-coba advertisement for the Formosan Aboriginal Cultural
Village, where a group of smiling indigenous people in traditional dress promote the
tourist atraction alongside Coke.*’ The Polynesian Cultural Center i3 another
example of culture as a commodicy where tourists can leam about the many ditferent
Polynesian island cultures, be entermined, and, in this case, drink Pepsi. Such a visual
image helps to identify the reltionship berween indigenous groups and stare-
sponsored tourist efforts. It sets indigenous people on a very ditferent pathway than
the first one.

In Ethnidty, Inc., anthropologists John and Jean Comaroff argue that the increas-
ingly branded nature of ethno-nationality that manifests itself in cultural theme parks
and tourist areractions based upon exposure to culture can be an empowering way for
marginalized groups to regain or reqin cultunal integrity.>* Instead of seeing the
commodification of culture as destroying indigenous cultures, they seck to, at the

ossibility that the commercialization and branding of indigenous

very least, open the p
sey argued for a more

cultural practices can be positive for indigenous groups. Tl
nuanced understanding of the link between culture and commodiry.

Even if the transaction of cultural products and practices uere entirely reduaible to
cash, it docs not necessarily mean that they would be denuded of all auragc, J:Fcrm‘c._
or social worth: the very fungibility of money lends iself to mnsfonmoons of
value that sy reinforce difference—and 2dd substance to idenaty.*?

The concept of neo-liberal indigeneity begins from the idea that indigenous peov-
ples find themselves embroiled in the market econamy, for better or for wone, and
thus theorizing about possible futures will include the commuodification ot culture.

Despite the construction of a marmative and idennty of madinon, the clmt(n avail-
able to waditional cultures are made within the conditons ol modenuey tramed by
the globalizing forces of cconomic liberalisen, the reach ot man e ,

3 o oy madi-
tems, and the possibility of heightened exchange of ideas that can .lriu": the
tional practices of any group Furthennore, a5 we think about the Hiture, 10

, = it we amd imodermty
important to keep in mind the ways ! e infuoruton age
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Finst, modemity has changed our vision of the past, present, and future at ap
ideological level. Modemity as discussed here is characterized by human alienation
from the Land, from society, and with the growth of the individual at the expense of
the clnm.munity. Modemity places an emphasis on progress towards the furure, not
:h.c links .l.l?.lt might exist with the past. Ideologically, modemity represents a break
with traditional pasts and offers humans a disrupted present thart is only marginally
gm::r.nni by stable traditions. Modemity breaks the authority structures of traditional
sacietics and replaces them with a heightened sense of the individual. These char-
acteristics are all present in the process of knowledge producti issentinati
S S R dge production and dissemination
' Mod_crmty, especially .'u.i: is manifested in the production of technology and
annn\-a;unn. ?ﬁ’m thc‘ promise of a future that is unlike the present. As futurisc Jim

ator has said regarding the futures of cultures, the vast majority of human history

g 2 : ;
mmn“c “;;:::arﬂy saable, with the future looking much like the near and distant

The‘fumlr: 18 now permanently discontinuous from the pasc. It is no longer

mmhﬁnum) 5 “ .I:, ?'h]ardly forecastable. :I'h: future is no longer singular (THE

— ;;m,m 1: tip r:dl!ﬁxmrc.‘i). There is uncertainty. And hence there is choice.

e be p cted can now—must now—Dbe invented. The cultures of
ture which can not be forescen must be, and are being, created.®

Humans withi i .
within a traditional paradigm looked to the past for information regarding

how 3 -
Tnd:::::i:;tsj e present and did not think the furure would be much different.
Change, not bﬁﬂm and the pace of change was slow,
present and ﬁ.ll‘l-l: qut:}'mh:’n:nw become the defaule setting for undentanding the
cultures and peoples from l'c.:l:asy access to technology and the growing ability of
value the new over the nldml:‘ Ehe world to interact has meant we now tend 1o
pace of change is in wm \::. ‘hng’-bmc “old" at an ever faster rate. The fast
industry where mass consum ti:pcdr““hm the commodified world of the culure
more fast-paced mode of prion of cultural products to make a profit drives an ever
For many, a wransiti ol consumption and production,5?
v 01 T
emity and detaches us e’-::: f::hpo?“wm simply exacerbares the trends of mod-
rtems demand mm_:r “:jm the past3* Our (post)modem culunl con-
example: given access to almose n.:]] ' more, faster and faster, Infonmation is an
media filed to find sufficient storjes u“;-e fews callection, not only have the news
drma u!'hsiﬂniﬁﬂnrc]. but news i,‘:lmlil 24-hour news cycle (hence the endless
one must be citing the mose e t t.lld before it is printed. To be current,
d-‘y‘;- montls, let alone yean, making ':I:;l:‘mlnu, with the change in only a couple
tion 'ﬂm t-he ’fmnc of modemity, the “c:‘:’h;“l‘da:cd and thus irrelevant.
- mdlg?nom Broups have already e :nl' approach begins from the assump-
i ¥ been integrated into the globalized neo-
nfl-ilt to ereate lives within the constraints
OBY replaces traditional processes and
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traditional cultures have had to determine how best to integrate modemity into their
everyday lives. Therefore, those belonging to specific cultural heritages form 2 hybnd
of the old and the new. While some traditions are preserved, most within indigenous
communities also embrace much abour modemity.

As part of the economic paradigm of liberalism and the global political econamy,
indigenous cultures have become symbols of modem authenticity thar can offer
something unique in the face of the homogenizing forces of capitalism. As such, they
have gained econamic currency intemationally, and traditional expressions through
art and music are now globally popular. Artistic work from mditional communines
has been Aowing intemationally in art markes, the global music scene, and through
muscums and private collections.

One consequence of a neo-liberal indigeneity is that, despite cliims about group
ownesship and identity, the indigenous person as an imfividual may seck to create
art and music inspired by their cultural herage. For example, Inuit artes
sculpting within the themes of their traditional culture are able o sell their work
commercially within the context of modem copyright law and with the names of the
authors affixed to the works, an example | will reum to later.”” Fusthenmore,
muscums now host significant art collections created by indigenous peoples expres-
sing their culture through are. Such a project allows the antists to work within their
culture while making a living as artists. While much of what goes as indigenous am
cn be seen as exploitative and not connected to 3 specific community, it is alo
the case that many indigenous artiss have made successful careers within the art and
music markets.

One such example is Tanzanian artist George Lilanga (1934-2005). Lilanga v
considered the Picasso of Affica.®”’ There is, however, controvery Over the role of
Lilanga within the amistic traditon associated with his name, how much his hein
can control the “Lilanga style,” and the relationship berween his art and the work of
other Afiican artists. Given the controversy and the methods under wlich art s
produced, the problems associated with neo-liberal approaches to raditional culeural
t and commercialism becomes clear.
ked as 2 manager for the Tingatinga Arts
rtively with other artists and uften the
because that name had mrer-

expressions as they relate to copyrigh

According to Daniel Agusea. who has wor
Cooperative Socicty, Lilanga worked coope
work of others would be signed with Lilinga’s namc,
national recognition and would make it more likely that the pamnog would be sold
on the intermational ares market.’ Undenstanding the impornance of omgnal author-
ship associated with the Westem copyright madition, Liling and nlhcr\.m-cll the 1dea
of the original authorial name strategically to promuote the painnmg of an entire art
collective. In other words, paintings associated with the name Lilangza could have
been created by any number of ditferent anso.

One specific artist who worked closely with Lilangga i T cardy yea :
tino Malaba, Lilanga's uncle. Malaba's c@rving were ugned w ith Lu_l.m!:,: s natie nuu:
that name became intemationally famous. While as nuny 13 10 ditterent s g

and sold work under the name George Lilanga. . riwht ta h
tightly restricted the practice. Lilanga’s children clum a0 exclune ngh
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upon hn Jdeath b cluldren have
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of art,™?* which means they use copyright law to keep others from painting in a
manner similar to Lilinga. They clim they have the sole right to the style asociated
with their father’s name and have used the Tanzanian court system to put a halt wo
the production of art that is produced in this style despite evidence that Lilanga did
not embrace or care about the idea of authorship himself.*

Thus, efforts to tighty control the style of painting are at odds with the long his-
tory ﬁ-?m which Lilanga drew his own artistic work as well as with a far more col-
I{bonu\'e process utlized by Lilanga while he was alive. Furthermore, while the
dudusun: that a .wnrk signed by Lilinga may not be “authentic,” the practice
engaged in by arists working with Lilanga while he was alive helps to highlight a
fund:}:::mully diﬂ'cm:t_ way of looking at a style of art and its production that only
:1!: u:] :::;1: :;' :::::mt to play the game associated with the intermational purchase

The current state uflh: Law has no method for dealing with a situation such as this
mt:umtgt a ;mg!c owner” and protect the “rights” of this owner from others.

2 nl;i“@:ﬂnm nkr.:n us mda}.r is into a world where those following in the
:hqgmd‘mon"qug,'?';“ ialrﬂut at:l:::s s::h :].danga can keep other artists from making art in
o pm:'ug: ; : b::n 1::}' lhcmsflvns are nlnly a smuall actor in a much
B U R Ryl inspined by che alieady
S i CATEIR, of \:\'hltll he was a member.*> Such was not the

Th:r' icasso, as dlm'-‘d in the previous chaprer.
mnm;:‘:?;:lﬁlzz }:]::r is that tr.:dit‘ioml m;.isu _wnrking within a modem

. T cultural heritage as inspiration for modem config-
urations of traditional designs, The modem art, fixed i i Y
despite their location within a traditional ; fRESRE: o, e fo?}.ngli.ubk-'
at odds with claims made by many indi ':n? T HU“:c.\:'cr. such an artistic project %
AR i penous cumuullmucs about the sacred nature of

_ efiorts to preserve culture withou difying i

While makin ; s t comumodifying it.

g use of international copyright laws 1o ir fndivt 1
sihis and crenrs. the P protect their imdividual n.thf as
made by thase who seck 3 ks P!":;B]lt found h.crc undermines the clims
flﬂﬁng culeural heriage a1 the iuqﬁ;:ﬁgn:rt" comprehensive form of protection. By
s produced in the “style” of traditional .u:mdcm works of arr, new artistic work
whole loses some control over traditi work. Hawever, the indigenous group as 3
g e N onal works once this pathway is adopted. As the

ver Lilinga's ant demonstra y A
shatters e s et tes, to follow the path of neo-liberalian

* that may have cemented the work in the first plce

and replaces them with chin
iz 15 o pri vy
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of the individual who can scll his or her work is one of the key tensions emerging
from the debates over traditional cultural expressions.

If we understand indigenous products as commodities that can be bought and sold,
then the pathway to the future for indigenous groups is modemization. Lilng
demonstrates this process—the legal regimes of the commercial world are adopred,
the individual enmierges as the dominant unit of analysis, and cultural preservation
becomes an act of historical memory, not an act of producing a traditional present or
furure. While it may be subde, the shift from valuing the community creavon of
culture to the expression of the individual takes place. Lilanga, while alive, allowed
his name to serve as the vehicle for a community to thrive. Now that he is dead, his
heirs are much more interested in preserving the rights of a sole author over his
creative works.

To follow this pathway, individuals located within specific indigenous cultures can
sell locally branded art, music, and creative items to tourists and othen interested in
collecting artificts of native life. Culure becomes the commodity upon which a
larger national project can atmmct visitors and prop up a cash economy. It also helps w
shore up ideas of local authenticity, and members of 3 local tribe or culture can be
brought forward to perform their culture for visitors and for the purposes of touns
consumption. However, it can alo be difficule 1o know who is an appropriate
member of the group, having the right to use these cultural expressions,

When thinking about the likely legal regime that reflects the types of indigenous claims
emerging from this line of argumentation, simply appropriating conventional copy-
right is the most likely approach. However, given the claims thar indigenous com-
munities make reganding authentcry, one posible legal regime might more
thoroughly protect the style of a specific culture and require those producing work
within this style to certify membership in the community. To do this, it may be
necessary to create a regulatory structure like that developed by Australian abongines.

Such practices impose limits not currently enshrined in copynght iw. How one
might construct boundaries as to who creates within a cermin style will ineviably

me forms of artistic expression. For indigenous

cause controvessies and preclude so
fwhar

peoples, the legal system could be constructed to allow for the protection o
clled the “look and feel” of an artistic genre. However, indigenous communine loe
So, for example, the mass producnan of 2 kmd
of toursi, can be regulited by
of work and 1 langer

some control over the outcome.
cloth or a type of painting, to be sold for the purpases
the local community, bur the boundarics between a “seyle”
commereial process are very difficult to define.

For the most part, once a maditional communicy _
producing are, selling cultural artfacts, and performing culrural pracaces a5 part of 3
commercial endeavor, then mditonal copyright law 15 the best vehicle tor protection,
but one risks the limits of the law, including the tramsnmsson ©
objects into the public domain. This pathway also opens 2 ;_mumumn u[lllu com-
mercial exploiaton where muodes of dress and cultural ditference lu-uulm 3 -
modity to be sold as authentic. The danger of 3 neo-bberal program © :‘ul ‘t. he
over the uses of culture as a conmodity povileges the ucdividual. Furthermuore, the

opts for 1 modem method ot
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past becomes part of the public domain and thus easily exploitable for present ang
future commercial gain.

Pathway three: global indigeneity—hybridity and the (re)birth
of authenticity

It bears repeating that the underlying anguments goveming the first two pathways are often
made simulancously by the same groups, so that a group may seck to protect ity
u:dmnn:! ways of life as is, but also provide room for comnercial exploitation of culurnl
expressians wnhm a modem economy. The goal is to clarify that these different pathwayy
f.lm align with very different ways of protecting what has come to be undenstood as
intellecrual property. It is of course possible to develop a multi-faceted approach to
cultural protection that preserves the past while also trying to seek out a very ditferent
furure, In bufh thr:' fist two pathways, the role of the state remains centered as a legal
:‘:;::xnc::g ngh.ts or as the geographical boundaries within which a particulir
s ru;lnmu:;:ry might ﬁm! thm.utl\rcs located. This final pathway transcends
. d::w ;path nfmd:gm:}w and its promise for a different future.

3 dﬂi;_:m:\:y m%ds from the lltcr_:amm an indigencity as offering a funda-
mulu'pI: i pmd:gm through whu:?n to view the world. While there are
— :pmm;m;:u of t?l:sc undcﬂyl.ng ideas, an indigenous epistemological
etk ot wls any saflg!f culture is emerging out of a global conversation
it sh.u'c); :I’m“"l ’“dlgf'ﬂﬂl:li communities. Given that all indigenous
e it otcnn‘:m? of C'DIt_!m:?nnln. the process of reclaiming an indigenous
i b:\\'emd ul reclaiming indigenous sovereignty is essential to all. The
i Lc :::l and the global within the ficld of indigeneity are deep.
S e mm'm:t'iun together 'llm?ugh communications technologies as well
e i h:’f‘o"l,‘“ lmf:gcnnus scholars who are secking to both
s indigenous « 'ﬂ lrlttl].:lrrunmu and chart a new furre, the conversa-
indigenous communities worldwid 1o lorge a local/global conneetion beeween
¢ As a result, 3 broader alternative way of know-

ing the world is being ar tor
not only colonial sufcmrum::::dahunc goal of this approach is to dehegemonize

’i"%: Western approach 7 the ways of knowing the world that aser 3
e last 30 years have A
creation Seen 2 surpe in mdigenous sovercignty movements, and the

of 3 mansnational network focused o

the UN Declanation on the Righes of Ind; n indigenous righs, culminating with

unique cultural § genous Peoples.™ Indigenous communities
g identities when confronted with the homo-

While nation.g

tes ha
sclf-asertion, Upieg ;:u]::: huich reason to be unhappy abour indigenous
vty has spurred action at the national level
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for the protection of indigenous peoples and cultures. The estimated 300,00
indigenous people around the world have indeed become quite visible, and
serve as the source of a new kind of social mobilization in the name of economic,
political, and cultural survival and justice.”

At the global level and for the purposes of esablishing a global presence, these divene
communitics highlight the similarities between their cultures as a justification for
cultural preservation that is distinct from the nation-state project.

Globalizing the idea of the indigenous and its essential characteristics while ar the
samie time trying to leave room for the local and unique expressions of these diverse
cultures has led to vibrant new converstions between indigenous conumunites as
well as a growing sense of indigeneiry as an altemnative to the status quo. As Dirik
puts it, this is an indigenized modemity.™

Implicated in this debate is a tension between the traditional and the modem, and
the future of both. At the global level, indigenous peoples align against modem
expressions of the nation and capitalism to articulate 2 way of knowing the world that is
distinctly indigenous. The underlying argument is that many conununitics share the
characteristics of indigenous life, though they may be expressed ditferently. These
characteristics include a deep and spiritual connection to the bind, a privileging of
the group over the individual, a respect for knowledge that is held by elders and
passed to others through specific forms or rituals, shared traditions, dances, art, and music,
a rejection of the market as a primary way of ongnizing life, and often a self-suszaining
mode of existence thar allows people to remain connected to their homes.™ While
specific groups may embrace some or all of these values, once gencralized globally,
efforts to articulate something uniquely indigenous construct a global indigeneity.
Scholars Harris and Wasilewski angue for a concept of indigencity that is locally based
but global in scope and recognizes four common values that can help us mansform
the world—relationship, responsibility, reciprocity, and rediseribution.”

The broader notion of a global indigencity abo allows for a rearuculation of wwues
of place and space, as many indigenous peoples find themsclves part of a larger du-
spora or living outside their original territorial boundaries. Indigeneity conceprually
links space and place differently, so that any particular indigenous 5mup1 mught be
able to claim their authenticity as a member of the group while living outde it
David Welchman Gegeo remarks on the complexity of the space/phce mue for
indigenous peoples. He argues that, if an indigenous person 1 culturally stuated
within the group, they “can live anywhere in the “-mhf{ fu.r long P‘““"-: or perhaps
pemunendy on a day-to-day basis, and sull be seen as un.l.lg,r_uuus ... . Plce v por-
table."™ It is the underlying epistemology that links one to an indigenous community,
not the tangible space where they reside.

Gegeo's remarks highlight another tension ¢
ways and that is the meaning of “authennc” cu
be scen as a reaction to the homogemzauon @
tion, which flattens out cultunl difference by r=p
Additionally, many expencnce modermty as ahenani

hat runs through these duferent path-
leure, The search for the authentc can
i culture through capstalse appropra-
Lty 1t with cotsunuble producty
g and dprupting and thus 2

J S D 4




166 Cultural flows and traditional knowledge

search for meaning and place in a dispossessed political space, is often tmes under-
stood as a search for something authentic. For traditional communities, the concept
of authentic remains important because detenmining the relationship between tradi-
tion and modemity, and the appropriate response from a cultural perspective, is dif-
ficult temin to negotiate. Ty Tengan secks to negotiate these complex issues as he
speaks of his own work as an anthropologist in the context of his starus as a Native
Hawmm On the one hand, Tengan argues that avoiding essential claims about
indigenous ways of life supports the agenda of nation-states and corporations:

Ot:hcr ;nthtu.pnlogim have recently called into question the ablity of anyone to
c_h:;n a position that is truly ‘indigenous’ or *native’ without promoting essen-
n.:.!mu that lead to unjust social and intellectual strifee, Wittingly or not, such
criticisms uﬁ:r{ support the agendas of nation-states and transnational corpor-
tions that condnue to violate the human rights of indigenous peoples. This, in
;nll-lm, nul‘l.:.l';ndum-rbing unwi'llingnm on the part of some anthropologists to
ﬂngig;czl:d lly \\1tli}lﬁthc_mc.ul and political contexts from which their work
< eng into which it circulates back, a situation that calls into question
SISy o of the anthropological enterprise and the responsiblities of
anthropologists working in indigenous communities.*
However, on the other hand, Tengan recognizes that, as a member of an indigenous

communi 1 3 = = s .
S h:?;:dlilt‘; “;"l"““h“_“: hidfi;mlmd. itis important to acknowledge the already
usted of any pamticular identity. As he says about his own position:

:-‘-:r;.:mm:n::;f“ N::nginl linc?gu 9 Hawaiian, Okinawan, Portuguese and
orado, Georiga, 6?:;1 n?; dwellings - place have occured in Germany, Col-
gender further compli‘:u: nth‘:)mm“mhlw and Maui. Differences of class and
still stake autochthonous claj o = and place, yet Punia, Kauanui and |
inherently sinuational, hyb;i,;m o bﬂfxg Hawaiian, The indigenous is thus a8
geneaology and land, Thi el sk and articulated as it is grounded in

+ 1his very divensity of experience and positionality is 2

ather than completely :min:it?;"m““ and enlarging the space of indigeneiny:

Such a complex understandi
tnding of B
the more difficult 1o char uf,o the politics of indigenous ways of life makes it al

authenticity remaing 3 significa P“"lfcuhr.;m],_ However, while the problematic of
mh“fﬂandwlmaglﬂhal indi '::gilh“mmu“ to any discussion about the future of
u:: effort to aniculate an altcn:;:ﬁv:w “'-"Ould look like, what emerges from this path is
differcne worldview and ppe tha epmfmluh"f““ﬂe that stakes out a substantially
lhmuﬁl_‘ an ongoing cnnvcmr_iun: ;“ hm}’ authenticity not within the past but
b""_I'_'l !"ltnrically ignored, about divensity and knowledge clims that have
s path, followed by many ;
. any in o e
states that cither ek rlet to gain itemational visibility against nation-

€k 10 samp oy
t and destroy cultura) ditference or to appropriate

Cultural flows and traditional knowledge 167

difference as a commodity to sell, is also a path that has consequences for how we
undentand the future of tradition and indigenous knowledye. In this approach, it is
undentood that the best way to preserve a culture is to disseminate it as widely as
possible and to communicate it with as many people as possible.”™ A global indi-
geneity sceks to create and disseminate an alternative world, building upon indigen-
ous values. These values transcend any single group but unite a very divene set of
people under a rubric that secks to pose an altemative to the colonizing histonical
trjectory of Western thought. Given modem communications technologies and
intemational foruns, people can create connections among a dispensed people and
work to rebuild First Nation identiy.”

By connecting people globally, by using modem communication to share knowl-
cdge, philosophies, ideas, and creativity, and by creating the possibility of a global
indigencity that cnvisions an entircly ditfferent world, the final path that might be
followed is the path that highlighss the best of indigenous raditions, bue locates these
within 2 new and global paradigm of indigenous-based values. Such a future escapes
the limitations of an authenticity frozen in the past, it rejects the appropnaton of
indigenous values and knowledge by the market that changes everytlung into a
commodity, and instead offers a new basis for a shared cultural evolution at the global
level. This future path must recognize that, while we may be able to catcgonze ways
of being in the world as “traditional” or “modem,” and that there are consegquences
associated with these choices, the best way for cultures t grow, evolve, and mees the
needs of their people is to share across borders.

In other words, the final possibility discussed here is that the future of indigenous
peoples will look nothing like the past because there is no such thing as an authentc

culture to begin with, but there are foundatonal values upon which to create future
and cultuml evolution, concepes discussed

culture, Drawing upon notions of hybridity
ural community sands n a

in the previous chapter, one can clim that no cult
vacuum but instead is in constant communication with other peoples. Hybndity can
be a political twol. It “unsenles the introverted concept of culture that underhies

romantic nationalism, mcism, ethnicism, religious revivalinm, awilizationmal chauvin-
it helps to reorganize social spaces around

ism, and cultural essentialism.”™ As such,
different groupings besides the nation-state.” Culture travels and Hows, but abo
becomes indigenized in the process.™ As Brown notes:

. the ubiquiry of these procenes

hybridity moves in every posible dircetion .. :
ny the authennuy at

of cultural recombination must not be seen 24 COMproMIsL ! :
indigenous individuals or groups, but it does undencore the folly ot cordomng

3 ¥ , Al
off heritage as a discrete domain that can be defined and detended by Liw.

for membens ot divense culnures o ntenct treely,

The information socicty allows
ltures How much mone Hundly

and the case of global travel means people and their cult
than they did even 60 yeass ago. The posibilines ot shanng cultu
» - but abw wid
globally with members of mdinona oved away. l:;: a ::h‘::::
|
entircly different and new peoples. 8 the I

ral Jdiference

| communities that 1
way that culture will evulve it
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is chosen. Thus, the hybridity of the future wuld be the possibilities of mansforming
neo-liberal modemnity into something entirely different that is rooted in the value
expressed by indigenous people and lived daily around the globe. To do so, however
is to let go of control over an authenticity grounded in the past and to forge a nc\\:
authenticity that can escape the controlling mechanisins of the markets. Thus, this
path, too, comes with specific consequences to be considered,

In many ways this pathway is the reverse of the first one—instead of enclosing
Imu.\\flcdg: behind barriers that would preserve it as separate, this path assures that
traditional cultural expressions are not commercialized but can be shared. In other
:wnrﬂ;, developing the possibility of renaining outside the market bue open to sharing
is the goal sought by following this path. Limiting copyright control to allow for the
frec flow of ideas is one part of the solution. Perhaps the best availible model is the
open source model—where there is an understanding that rights of authorship and

anribution remain important, but so too are efomns to 5 P
5 exchange id Zey
knowledge outside market-based mo change ideas, creanviry, and

Traditional knowledge and the modern state

::::::i“ ﬁ“;ll section, | \.\:uuld like to focus in more detail upon one indigenous com-
20“]‘!; mv::;;lhc :}cmm-ru hcn_\*ccu modemity and tradition play out. In April of
thar :;upirc its mt:: o hﬁ:} Antic through the Canadian territory of Nunavu, a site
S n:l:: w bu:r.-m:i rcn-wtc location is subject to intermational scrutiny
mlhh‘gd“long-tin:;]niﬁd ccause of its gas and oil reserves, and the possibility of
Antic is prinurily by plan irn oi.'a navigable northwest passage. Travel in the high
e mwnl: I a'mn:;mnbl.lc. foot, or skis. There is no connecting road
the summer months wl; cll}:mg 1€ snall human habitations relatively isolated during
1o mavel. To get into t:: hi‘:;;xu;::m-m}d during the winter months when it is too cold
city to the next on your wa ;’ e n““‘.‘ry to jump by plne from one small
along the way to the high mim e ﬁ'“‘! d“f‘m‘iﬂﬂ- The first in a series of stops
Iqaluit became the ‘: aal 3 g ': the capial city of the Nunayut territory, lgaluit.

to give the high Aric Pl. nl: 1999 when (Ehmd.t created the territory of Nunavut
of the territory is the cuwh‘:in 16 own sovercign temitorial govemment. The creation

tnon of 3 40-year process that began in the mid-70

Since Ihm N“m\‘ut
o and the ani ~ i
blends the traditional et capital city, Iqaluit, have constructed a narrative that

policy, provides services, ang i.mc Inuit with the modem idea of a state that makes
lopment, The \\?l::;:mf:d ‘1_"’"“ i_”“ﬁ such as uncmployment and
ish and French), €15 wntten in the two official languages of

but alsg .
the Nunavut officig) \\'chs.i::: Inuksitut, the local mraditional language.

onding 1o
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Nunavut—"our land”™ in the Inuktitue binguage—has been home to Inuir for
millennia and part of Canada for more than a century. Embracing both tradi-
tional knowledge and values and the new opporunities presented by technal-
ogies like the Intemet, the Government of Nunmavut now provides a wide
rnge of services rilored to the unique needs of approximately 29 500 revidents.™!

The Nunavut government describes its role as facilitating the blend between tradition
and modemity, especially with the use of technology to connect this remote region
to the rest of the world. The Nunavue official website tells an optimistic story of a
new capital city in a new temitory that will modemize along the lines paved for it by
all other national projects over the last sevenl centurics.

This uncasy relationship attempts to do two things at once. Fist the government
wies to establish 2 modem narmadve of jobs and economic growth, coming primarily
from resource extraction. The territory hosts a department of satistcs, which lists
unemployment at about 18 percent, a standand measure of economic develop-
ment™ Second, the government wants to preserve the traditonal way of life of the
Inuit and their traditional knowledge. However, preservation of this way of life is at
odds with modem efforts to bring jobs and money to the region. For example,
the temitory would like to see people visit for the unique culture and the natural
beauty, but commodifying culture as a tourist anrction is yet another way to privi-
lege the modem, capilist economy while marginalizing traditional cultures. Fur-
thermore, traditional practices such as seal and polar bear hunting are tightly
regulated by the Canadian govemment, and the more modem expressions of these
traditional practices such as selling the scal pelws or polar bear skins for money are
internationally controversial because of the endangered status of the animals involved.
Thus, despite thetorical nods 1o maditional culture, it expression is often arcum-
scribed by modem concems or directed towards its contribution to a cash-based
economy.

Despite the imporance of
modemization. The city of lqal
that places the new territory firmly
and ecanomic development:

traditional culure, the story i one of conventional
uit website, for example, offers 2 owing descriprion
within the linguage of neo-liberal globalizanon

1 Canada wath greater prospect. The oy’
de of 1 young commumry. Buntmy
and social opportunitics, this busthny

It's hard to imagine anywhere it
alive with the anything's-possible arti
with new growth, exciting economic

Arctic capital is home to 2 diverse mix o
development and phenomenal potental. Young and old ire wotking o create

a future that will preserve the wrengths of eradiional eulture, while enibracing

- T
the surging changes of the 21t centuny-
While the city is small and covered in snow and we fur the vast magonty ot the vear.,
and the territory hosts an unemployment Pt o 5 e )
i o Oy Amer
describe life there makes it sound like any other ciry Narth ¢

£ 18 percent, the Linguage wad W

f people enjoying the leadng edye of
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In facr, Iqaluit is politically significant. Given the importance of resource extraction
to the region, the 13th annual Nunavut Mining Symposium was hosted in Igaluic
Apnl 13-15, 2010 as we were traveling through, The event broughe wgether 2a-
demics, mining professionals, professionals from Inuit organizations, and govement
representatives to “celebrate the mining and exploration industry in Nunavue,"™ The
d"icme of the symposium that year was “From the Ground Up,” which, as the ong-
nizers d-cscﬁhed it, “highlights the paths of achievement that the mining and
Fxplnnuun industry represent in the development of regional economies, as well as
in the development of education and training initiatives."% ‘

Satmcd throughout the high Artic are scores of oil and gas exploration cffors
and _sc:cnnﬁc expeditions developing knowledge of the geography of the region .‘mc;
the impact t'lf globa-l warming on the sea ice and animal life, as well as temporary and
p:t;nmun installations :hjlt exist in order for chims of territorial sovercignty to be
made by govemments m'xh a national interese in the region. Between these small
m‘x d::g r;;:‘lc lzlu a vast assortment of small islands and a frozen ocean,
R e t]nuﬂt!. C.amd:.!us I(mg' mflglll: to establish its sovereignty over
o g indjgmuu;g g:'l : population as a justification for its claims to ownership.
R C,E;df, u' rom Northem Q'ucbcc were forcibly moved to Resolute

e e n bu;cmmer.:r to chun_dm region as its sovercign termitory.
b i ning TRosm, lqaluit also demonstrated its global sig-
! y hosting the G-7 mectings in February of 2010. Given that the capial
aty can only be reached by air, snowmobile, dogsled i ;
M i s i s, or, in 'th: summer, boas, the
attention to the meetings. Hosting the (;?I’Dm d“].( B Diblle: peocen, ar sipulfici
purpose to “demonstrate C‘.:uud.a‘sngmi . l i ::lsa‘ sr::-vcd l]“f polilicly mftd
Hn%ncc ko by gty in the Arctic,” according to Canadian

e issue of i in e
The wegioisi ﬁz":rhﬂ?_::::;:l::‘l‘c is mcm:siug!y. significant and contentious.
Peserves s of sigifeant fntenest s es, '.m: dc\-dopl‘ng methods to extrct these
recent controversy over s ]_-: member c?unmu aof the Artic council. In3
X <l il ‘erY S, F::md.: s Foreign Affairs Minister Lawr-
regirding Astic isucs it :’: “Uf lll\'m'ng the Nunavur leaders 1o meetings
Resolute, he did not mect with vereignty disputes. Even though he had maveled 1©
: g the Nunavur lead i i i

Canad sovereignty & i the gems oS and instead issued claims about

mitory had no specific leadership of its own. From

the lﬂﬂ] P'-'ﬂ]'lcr:ti\- A &
¢, the uma:;nz Inuit throughout the region in towns like
i by the Canadian govemment to establish

. livi ;
the Inuit from the Hulissat Sy '8 Proof of sovercigity. "™ Canada's exclusion of

Cultural flows and traditional knowledge 171

focused on the high Artic region and its connection to Camada.”! Under the United
Nations Convention on the Law of the Sea (UNCLOS), Canada's soverenm temitory
extends 200 nautical miles from shore, However, sovereign termitory can be extended
to 350 nautical miles if Canada can demonstrate that the continental shelf extends
from it territory that far.”? Effors to extend Canadian sovercignty as far north
passible are, according to Foreign Atfain minister Cannon, "2 priority for our gov-
emment as we protect and defend Canada's interests in the North."™* Thus, despite
the positive support on websites locating some amount of temitonal sovercignty in
the temitory of Nunavut, Canada cleardy has its own agenda when it comes to the
northemmost temitory.

Despite the cultural heritage and ways of life of the Inuit who have lived on the
land for *a millennia,” modem development for Nunavut and the high Artic more
generally is conceived as providing jobs within a cash economy and industry-based
model (primarily resource extraction), as well as establishing Canadian national
sovereignty over the region. The contribution of the Inuit o terntonal government,
at least if one were to take their exclusion from intermational alks on the region
evidence that their interesss are discounted, seems to be to provide a culural branding
to the northernmost territory in Canada and give it a unique culwnl flavor, while
undermining any real sense of temritoral sovereignty that might exist.

Of course, the cultural practices of the Inuit have long been linked to the larnger
global economy. As Zellen points out, there exists 2 tension berween the traditonal
practices of the Inuit and much of Europe whicl:

[H]as resulted in a very odd diplomatic tension between a sub-state mbe and
the very European states whose own fur empires led to the colonization of the
Far North in centuries past, and which introduced the Inuit to the globahizing

cconomics of the fur trade. Once proudly independent and with a subsistence

economy perfectly aligned with the unique Arctic landscape, the Inuit became

part of a new, European-centered, global economy that acavely solicited their

L]
fur wealth, whether the musknat, sea otrer ar cven the seal.
practices into commuodities is one example of how
et and fundamentally change locl cultures. Thus,
already implicated

The transfonmation of cultural
modem cconomic models intera
today’s Inuit seek to reain and revive culrural practices that are aln
a global economy. What is truc for the practices of everyday life that nake up 2
unique cultural milicu is also true for the creative expression of culture.

While in Iqaluit | visited 2 local art gallery where local arcists were promaoted.
Along with intricate carvings of polar bears and scals and hLIIII...l!‘l tigures on annul bones,
the art gallery hosted numerous crved inuges of 2 stone hgure central to the mdi-
tional culture of the Inuit called the Inukshuk. 1 would like to use this symbol tw eell
the story of cultural appropriation and copytight as 1t rehies to P
and to further highlight the vanous claims nude m_thc three pathwayy 2 mlc. l

The Inukshuk figure has a long history as 2 twul for pavigason and :rln .l;i]llljll \
for hunting. In a terrain that is stark, treeless, filled with we and wow, and exremely

midigenous knowledype
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cold, and dark throughout the entire winter, the Inukshuk helped hunters herd caribay
it helped to point the direction in which someone might go, and it also helped 1o m.uI;
channels for boats.” It has become one of the most visible symbols of the region, and
of first nation peoples in Canada more generally, gracing information pamphl..:u a
well as 2 number of gift items for sale in Igaluit. In fact, the 2010 Olympics, hosted in
l.!ri:is!l Columbia, appropriated the symbol as part of Olymipic branding.*

With the publication of the 2010 Olympic logo, the more localized meanings of
l.!‘lc Inukshuk became appropriated into a much larger namrative of cultural connec-
tions between the traditional and the modermn. While the marketing of the Olynipics
based upon du:_ mdiu'un:lal symbol further capults local culture into the global flow
::1 ;ﬂ::;lrtz:;::llillqa]uu had :flmdy used the symbol to “brand” the taditionl
k4o ;::d sll this brand to tourists such as myself as a token of
M oetl culune. If1 want to buy something authentic from Iqaluit as a
e .nl:&lmp. wll:,l:h I did, | couln.i purchase jewelry or carvings with the
. wmn?c,m&: q-mk | that :I:.]ca!t until I saw it on the 2010 Olympic billboands

Titrgl ‘. spoke to a unique Jocal culture and a traditional way of life.
i mu]:yﬂ“:':s not :llu: c{nly p!.:l.:: where one could purchase tokens from the
oSty ;f:l % c‘;c airport gift .shup and purchase the same symbol placed
it ;hnldl,:; umlt. 'I'hc.Clunuc-:mdc Bifts were far less expensive and
who neverleft lhpcoaiq'lur: i:; ::::'Il:'l:lh . :lhm -
lhlf;auly M e cruss the street to the are gallery, the gift shop was
mL:::: ?;[:?o:lr[,:d s;m:c bﬂudﬂ:ll j:\‘vc]r!.' made by local artists that did not
W e C‘; ture. It ]no!;cd like jewelry that could be bought any-
members nfms’ E‘DHPT?::ID &P::h;;mg ‘h.“c items, nor were any.of e owe
shuk symbol to gke home. 1 did hnu» t = E 0 balar beans, o the luk-
B S e nll wateocolor paining
showed the region without snow pL: S hF honest, 1 was dissppointed that ¥

» Biven that this was the high Artic. While the artis

was local, his work did : :
secing over the pase mum?:‘ evoke the Antic scenes 1 had become accustomed

In 2 world of plobali .
tourism and mggi:ibli"::;“_‘lm:mu where culture is used by the state to promote
faced with the I‘tprue“uﬁot::l cu;p:;:.‘}f' what “ the comect consumer choice when
shops? Recopnizing my own status as :net;d R e da e

the high Artic, and my desire 1o ite tourist with the opportunity to mavel 0

what are the political choices invg 2 symbol by which to remember the trip.
purchase the items

Ived in whar |

shoul - s
made by loca) artists, which n ould purchase? My choice was t©

1re dircetly supported local culture
'_ﬂY to embrace the globalized mar-
lization of cultural products that use
¢ resulting profi to remote locations

and authenticiry, jy m':::: :f‘mwlcdge chims, sovereignty issues, culturl
ifficult to reduce the questions to those of
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copyright. However, as maditional eultunal symbols enter the world of aristic creation
and intermadonal commeodity flows, questions of copyright, inspiration, innovation, and
creativity become centml to undenstanding the implications of culture in 3 modem
world. First, the traditional symbol cannot be owned, given that it was created prior
to any known copyright laws, was freely used throughout the culture before
became an antistic cultural symbol, and flls within the category of 1 “traditional
cultural expression™ that is the “heritage of mankind.” As such, it can be approprated
by anyone and its resulting use has made it a ubiquitous marker of the region.

This issue becomes a complex problem for thise critical of copyright. While all
might acknowledge that the Inkushuk symbol can and has been freely appropriared
from the local culture, suggesting that some form of copyright protection would be
advisable, critical copyright positions reject the idea of copyright as useful or positive,
especially for indigenous peoples, because the regime of intellectual property nghts
transforms culture into a commodity and assures that the global flow of culture will
follow colonial pattems where the West appropriates local culture as 3 aw material
and requires the South to purchase culture a5 2 commaodity in retum.

Thus, the appropriation of unprotected cukure has heightened awareness of why
communitics might neal some form of intellecrual property protection—ether
extending copyright to somechow protect traditional knowledie or developing new
legal frameworks. However, calling rmraditional knowledge “intellectual property” is
suspect because it creates the conditions of privatized ownenhip—and makes culture
into private property. Refusing ro protect traditional knowledge through some sort of
legal regime leaves it vulnerable to unauthorized and unuunbuted appropration.
Such a position creates a double bind for those secking to protect traditional cultures.

Perhaps more controversial, however, is that the debate over copyright as it relites
to traditional knowledge and the protection of traditional cultures raises questions of
what *authentic™ culture is to begin with, who cn create such “authentic” culture,
and how might thar culture be shared or preserved. When | purchased my gifts, |1
wanted something authentic—but what is the meaning of authenticity i a globalized
world? Secking out the different, the unique, and the culwnlly divene -u::m{
illlpﬂmnt but is the very act of undensanding specific cultural fonmations as “traditional’
more likely to do harm?

For example, the watercolor | purchased by
techniques not developed locally. The artist was traine
would not have been availible to the “tradidional”
painting less authentic? Wha kinds of claims can we na :
of expression? These are questons that are simply not st
cconomic model of cultural development based upon copyright. _

For artistic innovation to occur within our modem conceprualizanon at e, u.{c..n
and their expressions filter through the lens of an indnadual penatality However, llm:
most maditional communities, the individual 13 not the pn\,-llub'vd posion or the
location of culrural knowledge, but the community. A udividualy workszgg withm 2
lr.:ditio:ul culeure but lu\'i:tg Jd"lptrd - madeen ﬂ-““lm“- lw'[\- nude? The line
are using eraditional seyles, what type of ownenlupy chips canbe

a local Iqaluir artist wsed paincng
d in 2 method of doing art that
culture. Does this make the
ke about the How of methods
ly amswered withm an

it exprew cher

Y
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berween artistic trining, which is often built upon leaming techniques and methods
that are designed to give a work of art a specific look or feel, is very blurry and (dif:
ficult to distinguish. Inspiration, often found when seeing the work of another i
another name for piracy. ¥
: ﬁt-ll"}’, thc.sc claims get bound up within the context of cultural and often national
identity—which can freeze cukure into “traditional” avenues that do not allow it 1o
dung: or ::ml\-c. This rises questions about how cultures evolve, innovate, and/or
R How might one faciliate cultunal diversity, or do we only pay Iil:l service
:,ninl::w zd;:? And, what are l:he ways in which cultures interact that are helped or
it Y a system of copyright? A commercial and tightly contralled capynght law
an “E}I:_, cyf sc:"h to halt the type of cultural Aows that inspire new innovation and work.
- tu:r Iw 1:, :;:-1: boug.;ht the lflukslluk symbol in Iqaluit, but got it in the Ottawa
i ;nd,bcgm in:lm Sitise tr;:rchn_g lhmu;:;lt Iqaluit saw these small sculprures, went
e lI:L:;'.ml';g cm into their own an? What becomes of the authen-
okl g 1en? Who would yfm ask for penmission to use it? Should
Ben i“dtcgmelﬂ'lm sy_mbnh into their ant? Or, let's say 1 am an arist
e s woi:k. dm:’ :m Dﬂl dmg.n or .punc'm. | retum home and integrate these
e idc::llg ::: Txdmd:alucd expression that is a blend of my
:cc;_hpublg? e posed to while traveling. Is this appropriation
ese questions problematiz i i ivi

artist may find in vizwing somc:}ﬁaungd::::mmu i
cultural traditions to symbolize their 0\\":1.
cultures into the

from the inspiration the

to the ways in which the state appropriates

govenance practices and integrates local

plobal i " i

i ﬂt:ll =~ llcctmcmuc structure. The sare's interest in providing jobs
€ the commodification of culture through a legal regime, but

they also :

e v:::’;yn;g;ﬁtlwum;uumpuan of culture through the purchase of tourist

and the globalized ccnn:m:o :;:tm‘;::hluday are integrated within a nation-state system
Within the context of 5 systen helps to reproduce.

“the maditional,” claims ,: ;::;:E:;x. and controversial interplay of concepts such 5
modem, it is important 1o invess oayyand the relationship of the traditional to the
nvestigate ho‘u‘r mstitutional structures of law and policy that
:b;:‘:::lum]m"] wom have consequences for
how s res of expressions. One can and should
t opens up some possibilities while closing off

thf: types of f:tprn:ium and the po:
mh'"lk stmategically about the L,
e, and develop the fram,

experience helps problematize ;“w'odum that can best create the future. The Inuit
arc the pathways 1o the future? present, and one question that emenges is—what
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e faster tumover of information and culture as 2 commodity—supported by the
nerwork of law known as copyright;

e an cffort to protect the cultuml integrity of traditional cultural expression and
practices from commodification and appropriacon;

® 2 recognition that culture Hows acros geographic and cultural boundaries;

e cver more cultural exchange made possible by globalized nerworks of commu-
nication that create the conditions under which culturcs adape, grow, and evolve;

s A scarch for authenticity in the face of an alienating modemity and the expression
of unique culture that can be exploited economically.

Trying to construct a future that is sensitive to these multiple trends and the vanous
directions they lead is virtually impossible. There are clear comsequences to cach
option and of course it is the case that all options may be punsued simulancowly,
This chapter perhaps also demonstrates that the fate of indigenous peoples is mul-
tifaceted and issues of intellectual property are only part of 3 much larger struggle.
That larger struggle is the cffort to rerin traditional ways of life, adapt to modemuy,
articulate a unique identity within the langer sphere of the nation state, and figure out
how traditional cultures might survive without closing off the possibility of evolution
and change. These struggles face indigenous peoples throughout the globe and, while
y situated peoples are quite ditferent, the strupgle for
culture, and biw remains similar, Cultural

culturally these geographicall
autonomy in the face of modem politics,
h langer issue than copyright Liw, bur unfortunately as culture

preservation is a muc
). the scape of intellec-

has been namated as property (cither of a group or individual
tual property law or some version of it to protect culture has become a more pervasve
conversation.

Solving problems associated with intellectual property will not solve the problems

facing traditional cultures. This is truc because, dospite the best etfors to preserve
cultural traditions, the battles that must be fought transcend wsues of ntellectual
property. While these laws have became visible as vehicles for exploittion of tradi-
tional communities and knowledge by the Larger apitlist world, cultural survival will
hinge not on better formulated intellectual properry laws, but on a communiy-based
agreement on how to negotiae the presenvation of madinonal culture watlun the
cultural flows of a modemn and globalized socicty. That being sid, a focus on the

relationship of indigenous culrural expressions and developing intellectual propesty
) dersunding the possibilitics for furure cultural

he Liw and the politics of mtellectual property
we can hope that the clims of mndi-
stellectual property mterncs

regimes can serve as 3 way of un
expressions and the ways in which ¢
rights frame these possibilitics. [n the process, i
genous peoples will help ro transform the ways in which if

with culture for us all.
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MASS CULTURE AND THE CULTURE OF
THE MASSES

A manifesto for user-generated rights’

The social condition of global interconnection that we call the Inermet imakes it pis-
sible for all of us to be creative in new and previowsly undreamed-of wayy; Unless we

allow “ownership™ ta interfere?

d—the specter of massive copyright infringement. All

A specter is haunting the worl
eliminate this specter—the RIAA, the

the old powers have aligned together ©
MPAA, the BSA, ASCAP, BMI, and, most importantly, the United States.? Where is
the local start-up, the D), the mashup artist, or the 12-year-old fan that has not been
labeled a pirate, deemed a criminal, and ordered to “cease and desist™? Where is the
be it YouTube, Napster, Grokster, MegaUpload, or The Pirate

new service provider,
own notice under the DMCA or destroyed

Bay that has not been isued 2 taked

alrogether?

Two things result from these fBas:

1 User-gencrated creative works are already acknowledged to be a power—a cul-
ture of the masses taking control of technology
consumning it.

3. It is high tme thar users and the
openly and in the face of the whole
tendencies, and meet this nuncry B
with a manifesto for the rAghts of user-

copyright critics supparing this movement
world publish their views, their aim, ther
le of the speeter of copynght mfnngement

gr:ncr:tcd content.

. 4
To this end, we (I) sketch 2 puanifesto. _ . -
It is time to strike a new balance within copyright Liw, and the term " r-genenice
content” itsell helps us undersand why this et 5 o
+ - = - » L)
culture industry® ignores the basis for its owil appIOPFULIoN, 1L

v balance n nevesary While the

pryrighe as 3 club

and making culture instead of

U
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to ensure that creative penmutations of commercial works remain under commerci
control. The trjectory for consumer culture is toward more concentrated ownerhj
despite the fact that most products produced by the culture industry pull freely &o.[:
the non-commodified world;® however, these origins are often forgotten when profit
motives take over.

In the previous chapters, the relationships between culture, the state, and copyright
have been examined. The concepts of culture as property and the relidonshi
between .wlmre and the sare have been problematized. [n this chapter, and in th
final section t!f the book, my attention tums to not simply how the problems of
copyright a@nmmt are narmated, but what possible solutions might exist in the
form of ;'mhcy proposals and beyond. This chapter will focus on policy repairs, but
offer a different “balance™ between users and creators, The final chapter will look
I:cyunld the h\\"and to the transformational possibilities of altematives to copyright.
bm"!'hd:rdt:op::; i;:l :norra:u ar]._,mutmt :lg:liml:. copyrlight. but instead it is an argument for
o IP_-m, n e hcitrram'c work, including creative work buile upon that of
ey ’l;;)::lg l?,; t the fn.cm to recognize that authors exist ouside the
eI ”}; buﬂ: e :::Imrc industry and thar works of authorship, broadly
oy u;;nn the workf Iu[' othen. It is time to demand change to
RS e I"m:;- : lange lhit facilicates a type of self-expression currentdy mis-
o “mk‘g; " a]_:, E'CII:;:EHL Usrr-gcncrfl::d content is in reality authorship and

R 1:50:] .llut genenlly distupts the commercial paradigm.
R i ::ﬂ 1is cl'l:lptc.r skerches .thr: evolution of the term, “user-
e :; w0 :dc;:u.& ﬂl.c politics inherent in the definition and
i, d“amwmgﬂw ::: rel .nonshlp ':u enter@inment and information. The
ARG i b ;:Fuum behind the tenn, user-generated content in

i y- The fourth parc maps the “problem” of user-

generated content within the specific world of Y. ; e R
the flow of ideas inherent in culture, and L
user, the over-commodification of + and argues that the problem is, rather than the
of culture, Finally, 1 offer several recommendations

for policy changes and co
a nclude by arguin it is t ce
eican ks 3 th wrike .
b commercial interests and ghe publi: at ::ql:;u R 5 o b

The origins of user-generated content

Instead of wking the
priate to think fbuut ::;1:1:1 of user-generated content as 2 given, it seems appro-
dear, the term is used 1o dcsc;: e ll-f.d 1€ tenn and what it means. As will become
: ltural c::::wmm S in by those typically scen not 3
evolution of the term, and e men. This section will describe the origins a4
Next section will ke up the political implications.

The ugpc of user.
i -genera :
copyright Lw.? Uur-uencmt:: comtent includes many problenatic connections 1©

c

Y::‘:'ube. Facchouok, in virmual :::;:r can be found an wikis, blogs, twitter feeds,

0 m?m‘-'“ﬂiﬂnmrnm ol 5 .1n feactions to news stories, in reactions 10
+ ON pirate welbsires, 24 ratings for products or G

nan
¥ iore places yet ta be described or envisioned:"
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These are part of the emerging social networks of self-expression that are the foun-
dation of our online political and social culture. All these sites raise isues of creativity,
ownership, collective authorship, and illegal appropriation of previously copyrighted
works.”

The history of the term, “user-generated content™ is not a long one, with the
calicst articles appearing in 1995.' Deborah Bogle's 1999 esay is onc of the fint w©
suggest that user-generated content could replace professional content and make
the once “all-powerful editor/producer type ... just another content provider."!!
Dogle tells the stary of a colleague, saying. “Well, they can just £k ofF, all these usen.
We need that money!”"? As a result of technological changes, Bogle acknowledges
that expents will have to work harder and the focus will shift to filtering, not pro-
ducing content. Professionals will have to become more “flexible”™ as the line blun
between them and passive “users.”"

The tenn, “user-generated content™ began to @in momentum in 2005 and 2006
when the Web 2.0 phenomenon became a news subject.' The vast majority of
articles on user-generated content were published in the middle of the fint decade of
the twenty-first century.'> By 2007, the online business environment and atitudes
toward user-generated content had evolved considerably, as have the impacts of user-
generated content on product information,'® but abo for news production,'” poli-
Users had abio changed. Modem users want mare
new technologies.® In other words, much
emet has evolved. User-genented content

cing,' and business models."”
connectivity, more user control, and more
has changed in the past 15 years as the int
has become both an opportunity and a concem.

Deconstruction of user-generated content

Mass society is commercialized and driven from the top down by profic-onented
models of cultural consumption. In other words, U.S. mass culture is commercial
culture where culture is a commodity like shoes or luxury can.?' The paradigm of
consumer culture requires that one take as “rmuth™ a series of starung mun.:pumu.
First, the most widely discussed 1ssertion reganding creative use is the .mumpfmn that
within commodity culture no one cTeates for free; all amists, no marer ‘h.m genre,
create to make moncy. According to this logic, nobody gives away their creative
work, or their intellectual properry 23 it has come to be called, because w do so
would go against the very principles of an id:uljyhbncd Fm .pnl:!:rcd[:‘.:pcﬁ; -
= " i¢ that culre is produc y professionals, ine v
wh.l::;:::_-n: :;—;:: :f];g“: their creative work.? The professionalization and commer-
cialization of consumer culture has traditionally prvileged F*mu: who monopohze the
means of creative pmductiou—-ﬂll“'if spudios, :‘mmc studios, publishing h;mf\. amd
other venues associated with the producton of 1mass culfurr: and control.™ Conerul
over the mcans of creative pmdufﬁﬂll and the avenues ot distnbunion allows tor wp-

ive control. i
down creadive © 1 13 one donmmnated by professionals i premsed

i iculating the cultural aret ;
up'nll:l‘l- art :;:qu;ll:c romanitic and omunal st Wit the culture indusery, the
on the my

Fda
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profit motive drives production while concealing an industrial model behind the
“author effect.”® Impormant to the industrial model is chat in almost all cases the
work itself becomes the “property” of the company and not the original author.* A
different way to look at the argument about original authors and production is to see
the culture industry sticturally—no movie, album, book, fashion design, painting, or
other creative work exists because of a single author, as the flows of culture deseribed
in previous chapters demonstrate. It is possible to subvert the idealogy of the original
author by endoming values of attribution, inspiration, appropriation, and exchange
instead. Furthennore, these differences do not break down along the lines of professional
and amateur as the user-generated content debates would suggest.??

Only by undenstanding these assumptions does the phrase “user-generated con-
tent” make sense—though the concept of “content™ helps disassociate what is pro-
duced from culture and instead emphasizes its commodity form. These assumptions
Ecn'u".lte: landscape where culture is produced in an assembly-line fashion by the

original” few and sold to the uncreative masses, who spend their days consuming
culture (or in the digial age, pirating it).

In ':hc context of the consuming masses, user-generated content disrupts a dis-
uib_uunn monopoly. Computer technalogy in the hands of the masses has made
available ?of':wan':. programs that can create music, documents, and art almost as well
3 expensive studios did in the past. This democratization of technology disrupts the
"f‘“““l‘“l!' over the creative means of production. The world of “amatcur” produc-
Sian also demonstrates that many are motivated by non-commercial reasons.™ Dy
z"ﬁ d}‘ﬁ?ﬂ“ﬁ“"ﬂtﬂmt:d content, the structure of the namative implicidy
!}mdmnmr  the value .tlul:.r.:an be placed on the original work of “users” and implics

: p:: csuon_:l contributions are somchow superior.”

. ::op::n'lt“h l: ::Hd:tnmnm il:inl]t to see the creativity of thousands, if not millions,
et ng:n:[[]j X Ctgi]pllatﬁ‘.!mu at the heart of the Web 2.0 revolution
SRS :vc;gr: : c::nﬂglﬁ IJ.ruugI.xt broader visibility to the creanve
il e b person, and in doing so reproduced already existing
- everyday cultural ereation. In the non-commodified world -generated
content 18 not a new cancept, and in some cases th i .vu : it d
already developed theit own sce, = 2 ¢ comumunitics built around it ha
e 4o oms. ™ lronically, the web iself is the product
B content.™ Furthermore, important as ilts
“3 recipes, to style, to scrapbooks, to music, and SIS e nlaec, from %1 "
given that the term “user” s simply anotl T
allow their ereative WS Yy er .“"3}' to describe nqn-pmfasiom[s who
¢ part of a gift, or uncommodified, culture,

es ply with the commodificd products of

the culture indu =
STy, appropriati
penonally meaningful mn:ncﬁ:::ﬁ common cultural symbols and remaking them

cultural symbols are commnicreial| ::da world of commodities where our common
behavior goes well bryond the I,F:"1P uced, there are few other options. This remix
will angue that remixing is 2 f; chnology platforms that allow for jts distribution.” |
culture industry and creaes m:’;‘;‘ "fdf.'tmnnmdific;tion—it takes a product of the

meaning that is out of the control of the “content

ownen.” For examnle. &
ple, in
s il the non-networked world, anyone who has sat Jround
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quoting the lines from a Monty Python skit can understand how a product of the
culture industry cements relationships and allows for cultural meaming to develop
beyond the actual “product,” in eflect decommodifying the object and pving &
shared cultural meaning. We have always interacted with our cultural products; we
just didn't do it virrually before, So, what is the problem created by user-generted
content?

The “problem” of user-generated content

Corponte concemn surrounding user-generated content highlights the sca change we
are witnessing today. As cultural critic and editor, Matt Mason, argues, “When pirates
start to appear in a market it’s usually an indication that it ise’t working propery.”™*
Where once there existed the relatively stable word of the cultre industry in which
concentrated control over film. music, literature, and art was casy, the technology of
modemity has shifted control into the hands of consumers of culture, Stable control
over the culture industry was possible because commodity culture deskills people as
creators, in the same way that industralization deskilled the amisan and craftsperson
while tuming them into fodder for the indusral machine.*!

This means that, as the tools for re-skilling creativity emerge, the indussral model

of creativity will falter. Consumers with access (o technology become creaton in a
dd. From the penpective of the culture industry,

more democratically accesible wo
hinery of their

consumers become thieves, but instead of luddites destroying the mac
¢ the technologies of production and tuming

oppression, these actors are aking ove
them toward their own personal uses.

Technology makes it much easier to
download the works of others.*® The existence of mass ;
mand and control organizations, is threatened by the shift to the mi.:il]cd creative
agent. In response to the breakdown of control, the culture im#ustry polices ‘lhc use of
derivatives more closcly because it is casier to share more readily. ' Most of the focus
is on derivative works, though, hypocritically. the culture indmrr‘); does not
acknm\.']cdgc its own works as derivative from the surrounding culure. Denvanve
works created by users are problematic because they threaten cm_mtml urrcr the owned
content. In a world where everything is branded, this control is cusential.

While, in the United Sartes, the Digital Millennium Copyright Act established
rules ostensibly to balance content-owner concerns with scn'l.cc-pmvld:r tu]mcm:;
private initiatives are under way to shore up content ownenhip in t'hc. L .lg:l_]
Media companies including CBS, Wale Disncy, Sony 1’_'“‘-_"“"- and _" HEorincr ““;;
SPs) to formulate 3 sct of pnciples for user-gencrate
¥ Key plyes. including Google, were abnent, but abo

blic interest groups. These absenc
rrelevant becatne corporte pliyen

produce your own music or films, as well as
culture, dominated by com-

intemet service providers (1
content in October of 2007.
missing were actual usery and pu
political nature of the debate in which u
will ser standands and users will be require
The primary concen articulated in the prncipl 1 lisgalsl
which commercial interests can halt the uploading aid b

ey tughhght the

sers are 1
J wo ply by the resulong nales.
o 1 the neal tor 2 sysem through

on o content that
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infringes commercial copyrights.* The principles assume that “user” activity inevi-
tably infringes.’! They oudine 15 objectives for regulating content online tha
include, among other things, shifting the burden for identifying infranging content 1o
the services that provide plaforms for user-gencrated content; assuming that the
copyright owner acts in “good faith” and acrually owns the material they seck w
P!ock: and developing complex surveillance and technological locks to assure tha
er;ngmg ::lzlmcm;: removed.*? In retum, the content indusery assures the 1SPs tha
ton will not be thei i ite faili i
s :; :i.r:l:shnc of defense and that, despite filing to clarify, they
‘ While it would seem that the website has not evolved atall since originally produced
m_’.’.ﬂ(l?. the principles have ramifications for users because they were not intended to
strike a.ba:hn:c between fair use and owneship, but rather to solidify ownership.
The principles will make it more difficult for an ISP to side with a user over a con-
fr.'nt owner, which could cause a shift to more direct infringement cases against users,
impacting creative work that falls well within the fair use guidelines.*® The recent
‘:’meElbc case involving Stephanie Lenz and her 29-second “Let's Go Crazy™ video
deplmng.hr.t b{by son dancing is one such example of how far copyright owners will
b POb‘ﬂ their work, as well as the ways in which the current system requires 1SPs
‘\:n‘ side Etl: :.hc content owners in onler to avoid becoming infringers themselves.®
mu::“-n; ,;F:::;u was taken down as a violition of copyright, she deployed the
v n:f!;_::ﬁ:;::.ﬂ:: cll;llcx:ge the takedown of her video, but not all
The Lenz case offers an l:xamplt:‘nfm;::iuﬁ-g?und ficiter up 2 clu]lcng::.“.T
i pub o el e bt : ing tr:un!:]cd _by .:m m'cr-c!lcq,"tﬂc
s ew: il b oG » the continuum of possible infringement is much
B e et w the line E!tmcen what should be allowed and what
i e = tc:i be rccnnf:dcrcd. To problematize the relationship of
user-generated content fl:u::l of:n :{ﬂm;dﬂr Cl-l]{!.lm, I will examine the continuum of
of thi e gl lmr-gmmtc:“ ube, which hasina few short years becomie one
i o gt websites in the world and a site of considerable
YouTube ca i i
L mnum::’:;“:y mpmnunmd ; n;;: as the site upon which to watch videos, with
T : ns of viewers each month.*” It has become 2
: riginal work, Wdﬂlh]og discovered
unauthorized video content I other w. [ oo i
terms of controlling what is available.5! Ewmd."' it is 2 content owner's nighemare i
o "‘t'ﬂ in the course of writing this chapter and
:’P}'ﬂshtfd content only to be found again by 3
Tube, for example, NBC Ui © copyright violations made possible by You-

hti_tms and has sent over one llmuuﬁ a lt.aﬂ" of three employees browsing for vio-
chimed in its Lawsuit notce and tkedown “qum'iz Viacom, a8
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Fist, YouTube offers uploads of entire copyrighted works, some of which are
licensed from the copyright owner, but many of which are uploaded without permu-
sion. For example, the entire 13 minutes and 41 seconds of Michael Jackson's Thnller
has been viewed over 138,540,994 times and generated 321,663 conuments a5 af June
20133 The song is iconic for more than one generation of music listencn and fully
integrated into our cultural lives. The movic 1.3 Goimg on 30 includes a scene where
the lead character pliyed by Jennifer Gamer adds life to a dead party by gerung
cveryone ta do the dance from Thriller.3® The movie clip has been viewed over |
million times and generated over 1,046 comments, many discussing how difficult and
fan it is to leam the dance sequence from Thfler>”

It is almost cerainly the case that the upload for the clip from 13 Going on J0 is
without penmission, though given the length of the clip in the context of the entire
movie, the 3 minutes and 34 seconds might be interpreted as a fair use.® Addition-
ally, while the Tlhiller clip cited here is the “otficial™ version, there are unotficial
vemions put up by fans that can be viewed and multiple denvative vensions.*” Often
the commentary by viewers makes claims about t
much they like the clip.“’

While they are possibly copyright violat
On a purely commercial level, most peop
have it and couldn't download it from YouTube anyway. If they are sceking Thriller,
the video, these are not generally availible for purchase and the quality of a YouTube ver-
sion is relatively poor.®! The clip from 13 Going on 30 is nor a replacement for the cmi_nc
movie and it is difficult to imagine 3 YouTube viewer watching the entire movie
5- or 10-minute increments insn:;d of renting the movic somewhere elie. The movie scene
works because Tlrriller provides a connection benwveen atherwise disparate im.lix.wdu:h
and creates an imporant cultural moment thar can be shared. Contemporary viewers
comnient on both the original, the derivative found in the romantic comedy, and
h is the culural How of creative work.

Il into a subsmntive gy arel when it comes to
It is almost guaranteed that, it the copynght
f clips removed, YouTube would mke them

down, and indeed some had been removed over the history of this chapter.™ It 1s
also likely that the people posting clips from copyrighted sources wu‘uld not scek to
have them reinstated because they would be urfclc.u about the t.nlrduu: vpuon
available to them, if they know that the concepe of fair use exises at all, Imxmd.‘ the
existence of movie clips, videos, and other copynghted ""'_‘“L on Y“"‘T“b‘.’ B “.'“'
tingent upon how carefully copyright ownen police their works. :1"“"’" “'.:l"l"'“
when a popular cop)'righl:cd work is aken off youTube, it can be bac l;!’ ‘!“'k : ?I;*
fans replace the missing piece, o muleple versions existed already that the copynuht

owner has not yet sought to remove:
The propensity of copyrighted works (019 e, o
- - mbuic
social clips. These chps are ;
:,!:'cl ] e 9t tll,c:]w l:lﬁcnl Michael Jackson site. 1o one B iyt protie trom
/ith the excepnon

putting these videos on YouTube (ignonig

he creativity of the onginl or how

jons, how these clips do harm is less clear.
le who want a copy of Thrller, the song,

their own personal versions. Suc

These dircct appropristions £l
copyright infringement and fair use.
awner sought to have these ope o

_emerge on YouTube helps demonstrate

unportant cultunl momenn—

youTube's mersn tor the mument),

T
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instead, they are opening up a platform for cultural sharing around our most common
cultural products—commercial culure. In the process, users decommodify these
culural moments and give them authentic meaning, meaning that cannot exis
without the shared value contributed by the people who are linked through 2
common cultural experience. These video clips generate a dialogue amongst people
and produce a cultwral flow that in many cases even crosses intemational boundaries,
As Rosemary Coombe notes, “Everywhere individuals and groups improvise locl
performances from (re)collected pasts, drawing on foreign media, symbols, and Lin-
guages. Forces of global capitalism have created a situation of late modemity that is
“ﬂ:ccmmrd. fragmented, compressed, flexible, refractive, and meanings are fashioned
with rml:ma]s from diverse cultural lifewordds.”™* Not only do people make meaning
ﬁmﬁn “diverse cultural lifeworlds,” bu | would angue that only when a commodity
achicves a cultural flow does it gain value at all. In fact, culture industry products only
become successful in the first place when people find social meaning in a work that
transcends market value. If Thiller had not been so popular, we cerrainly would not
be c'c'leb::t‘ing its twenty-fifth anniversary, but instead it would be resigned to the

dl.mt‘mu wn_h so much other 1980s" music that did not catch the public attention.
Direct _dxps of movies or entire music videos, while having social value, are the
mast obvious forms nf. copynight infringement. YouTube is also filled with transfor-
zl:::l\bcx::r::l:l:;fillf;&:utl:: muih mudrc dilﬁcult-—:u-d_cﬁf:u c:ltcgm:il:s. For cx:unp?cl. it
sl i:::n cls a;: he Cebu Provineial Detention and llclublhr._z-
so with autharization ""P!;-low:':‘: tlu'vc frpm‘_i”“_d e
. » this video is wildly popular and has been viewed

2 mlli i h .
over 52 million times. Other versions of the Thiiller chorcography are available,

including one created in the viral world, Second Life
cography from the original music video, :
copyright violations. "
Despite the possibility of copyright infri
5P pymight infring
providing a forum in which o ﬂm“““h““““‘-
underemphasized. For example,

all using the song and chor-
at least this version existed until removed for

the social and political value of
; these copyrighted works should not be
when Steven Colb A Yresident
Bush at the Whi : ert was invited to roast Preside
i it _"m'":dh:‘ ever, it became required watching on YouTube. The
¥ taken off of the site as copyright violation, but has

snce ¢ y il:k, W 4
“Jdt 18 wa E!I 'Ilh one version bﬂﬂmﬂng aIJIIOSt 3 I“I.]I.IU
:]nl[”t g.‘m (Dln“ltnu. Al one viewer pnl.lltl.'d our:

This whole thing is interecs;

in that djnm,z:fuulhljt i ghns. because he's noe playing to the crowd who was
(like us) who would wucl:‘i;H . P.h ¥ing to the people at home and those
found it hilarious, Not jus on the intemet later, WE were the ones who

there TOTALLY I.)Il?llwl'r,'-'tlnJc cause of what he said, bue because the crowd

Posting an entire 5
a way of Viewing

Ement of 3 peywy dip

: humo SO
media neyer eXperien FOUs program, or music video creates

ced before, Prior to YouTube (and other

(24
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services like it), il you missed the show, didn't know to videotpe it, or didn't know
someone with a copy, you simply had to rely upon the filtered venions provided by
the major news outlers or versions mediated by your friend’s interpretations. The
only media items making it to the video store used to be feature-length movies and
now include television serics. For all other interesting stories there was simply no
secondary market after it was fint shown on television.

YouTube has changed this, as has webstreaming and other intemet technologies
that allow for instant replay and multiple viewings, They plice previously tethered
enterminment and news into the wild and in the process transform the convenations
we can have about our political figures, socially relevant events, and culture industry
artifacts. It is likely that Colbert understood his remarks would reach an entirely dif-
ferent audience than the one controlled by the Pres Comps and the President’s
office.! The new media environment would allow for many to see the event in its
entirety; it would allow for multiple replays and discussion. Old-format media Giled
to sce the significance of the event as a vinl political tool, now viewed by millions
via YouTube, and instcad sought to keep it off of the internet using copyrighe.”*
However, YouTube allows for a disintermediated, and thus more authentic, palitcal
experience. You can sce it for younclf and, instead of being forced to listen 1o
blathering polidcal pundis, you can become your awn.

Direct copying. then, has a legitimate social and political function that puts it at
odds with copyright law. Aside from direct copying, there is abo a vast army of
multiple and diverse tansformative works availible on YouTube. These include fin
videos, the reappropriation of characters to be used in different and often deviang

contexss,” machinima, and home videos set to music. Legal commentators have

: : 74
begun to map out the imporance and complexity of tansformative works,

When fans take culture industry products and make them into something that has
social value for them, where commercial compensation Is neither sought nor
demanded, they are engaged in what could be considered an importane politcal act
in 2 market-dominated world. As I am arguing here, they are decommodifying cul-
ture by taking it out of its profit-oriented plaform and r.r:nsfanning it not only into 2
derivative work under copyright law. but into something that has cultural meaming
that goes beyond monetary value. However, box office numbers and advemsing
dollars are the only way that commercial culture has to measure success. .

When copyright sands in the way, it helps 10 destroy the .pmuhd:t}- ot hunun
connection through culre. Who could have ever guessed, for example, th.l.! an
obscure B movie would produce entire commuamioes of Fe-cnactments and torge
important relationships berween people v o might otherwise be u: more ulul.urd.
and alienated as Rocky Homvr Piure Show has done .(ur over JU yean? Wfl:n umdul
B‘!m" the Vampire Slayer sought o do something sinular with the muuu.lllcpmf‘c_
“Once More with Feeling.” Fox sent ceasc and desst letters o those who were

trying to pay homage to the -u:n'r:l and us

down any such pcd’umunrm.” _
Despite the creative encrgy associated

and placed within the cultural How ol

d their control of the copynght w shue

ed with comundities bemg “decommmuodinied™
unun hte, copynght renden illegzal an

o
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enormously varied range of creative products by making all works related to the
initial copyrighted work the “property’ of the original author and criminals oyt
of those who create these works.” These derivatives include the remake of Rai.
ders of the Lost Ak lovingly put together over years of hard work by Chris
Strompolos, Eric Zala, and Jayson Lamb when they were kids,”? the home videos
depicted in the recent movie staming Jack Black, Be Kind RelVind,™ and footage
in many documentary films.””

Commercial culture causes problems for those inspired by the predominant cul-
tural form we have today—e are trapped in a commodity culture but not allowed
to usc dmc propertics to imagine our own worlds and scenarios, From a corporate
perspective, the problem is that, as Rebecea Tushnet points out, “intagination trumps
owneship,” and tansformative work is difficult to stop because it is the manifestation
t{l'dzeu f:ulm.nl Fcnw:mticu we all engage in as social beings.®' From a fan perspec-
tive, fm:g:munn trump? ownership,” and this is a positive outlet for our sclf-
ac;p;mon'}. The conversation about our cultural artifacts facilitates connections but is

contingent upon the tansformative aspect of art and thus rendered highly
problematic under current copyright law.
hﬁc‘n :llﬂaﬁpoil:‘hﬂ: ﬁ\:lo.u:)ube. :;ur: du:‘ moves beyond fan appropriation is the
e, m: m:yr;r s;r.' i;uus:c as a sounderack. These ]wlr‘l: pmd.uc-
Gl Wit o e iu mﬁc ::::m pars of one to _dcvclop dn:.:r narmative.
e May 5, 2008 uphoatl :‘Lglcb nda."::.‘cmt.uat: the action of ri.tc video s?u:llai
B o mﬁﬂl’ A Thu YouTube video is an 8-minute-
e “ Sgch n ‘“f‘l”“html; a dimbing trip, complete with scene and
changes. Such unauthorized use of music, even music purchased by the video
creators legally, violates the law., | ¥

A is -
mm"g;:g:?gg:;fhz;}:ie: is :.m Sands Climbing No Redemption 5.13 Red
was produced and uploaded hcy ?v.fi*‘““:‘"“"s I ey gvee 40,000 sk
who fis s ocoupation s videws o npro,” a ?-I-ycar-old named Spenser Victory,
The footage of Sands dimbing i cnuna'm.l his company as Victory Productions."

s climbing is set to Weird Al Yankovic's “Whi rdy."™

lterary inerpresation of the sag ankovic's .Whltc a:ul. Ne: y-
““_Bl“ suggest that “Victorypro™ is making 2
hing that seems far from nerdy.™ However,
f’“ g o it was the correct amount of time
highlights yet again the complexity of cultural
parody of Chamillionajre’s “Ridin,"*® and it took

for the \"N.lcﬂ.ﬂ The Zac Sands video
cxz}lu.ng:. The Yankovie song is a

Despite parody being a0
»and gets permission from, the original
duna‘;d’hIY_Lfbnr-illtmﬁ\'e form nfctt-‘rliﬂ’_"

) Wi onginal, because it requires coni
song’s lynics.”? Weird Al's songs do not only

it is possible ”
Parody into pa::df;l!ﬂ living room performances of them

one might arpue eyen n

ne 1ore dj
uming and the cleyver m:li:inglﬁ;m‘
accompany climbing videos: .
on YouTube, thus tuming :
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One such appropriation of the parody is “White and Nerdy in Lego.” i which
“jrdmovimkr” has painstakingly choreographed the song with Lego action figures. ™!

He asks that viewers read his info blurb about the video fint, which states:

Some people have questions about my video, and a lot of them are answered
here:

Special thanks to lasered97 for the neat weind al wippy with my lego venion!
Go see all of his videos!!!! | made a video off of Weind Al's music video
“White and Nerdy™ ... but it's in LEGO!! Hope you like it!l! It ok me a
LOOOOOOONG time to make it, but it was a lot of fun!! (Ok, it took me a
week to make it) This is my very fint film that [ have made in 16 frames per
second. 1 also used Windows Movie Maker to put the pictures together. The
“effects” like the (ping pong ball) were all done in Microsoft Paint. Please

comment!! ;) Don’t take this video and post it as your own!li”

The commentary is illustrative of the culture of sharing and innovation that exists on
YouTube. The author undentands his own position in the cultural low of objects,
bue also wants to highlight the Libor he has invested in the Lego vemion, as well as
suggest that norms of plagiarism still apply. This creator is not attempeing o pass off
the song as his own, bur instead 1o build upon it to create something ditferent and
hopefully entermining.

These examples, all of which wke songs and use them in home-produced (or

potentially commercial) videos, are more egregious violations of copyright than

Lenz's dancing baby. Thus, they are arges for removal. However, it is not at all clear
how these videos harm the music's copyright owner. The copyright owners cannoc
maximize all possible uses of their produces, and balanced public policy should not
allow cultural products to be so rigidly owned in the fint place. Instead, the culturl
flows identified here suggest the ways in which ereative rlent is inspired and remade
by interaction with the work of others. These examples enrich our cultural lives with
humor, innovation, and the ability to see the proud self-expression of our fellow
human beings. _

One final example of music and cultural randommations ukes u_; into the world of
parkour, a *user-generated” urban movement. l’;rkuqr {:-_:culnimg to yet another
user-generated plitforn, Wikipedia) involves kids living pmlt.:::ll)' in urban environmeno
executing physically denunding and acrobatic movements.™ The word cames trom

the French term for an obstacle course—puarrours di “’mhf“”" < l
y environment is the obstacle coune.” The foundens considered

parkour, the urbar ; & = e
to be a physical arc and it is similar in skill and pracuce © free running.
YouTube is host o many parkour videos, including one set to 2 sounderack
s among others, The Matrix, and The Chrystd Method "™
d 24 seconds of an amazing demonstaton of phywcal
an unnamed Russun youth that has been viewad

copynghe problems on 2 minonad and

7 For those who pracuce

appropriating music from,
This video is H minutes a0
agility and grace performed by
almost 1 million times."" This video puses ‘ u
international scale, mven that the origmal producer 1 Ruwa
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The copyright violation in the YouTube video should be understood in the

text of the culm.r.ll appropriation of parkour itself. The introductory scene tnmr;-
J?m:funmd mo_\'n: Cusino Royale involves a chase through a Madagascar construai ‘
site.!"® Conveniently, this video is also available on YouTube in high definii I:)::

In the movie, Sebastien Foucan, an actor and co-founder of free running, uu:IL
I::?ur o 1y to escape from James Bond.'"™ Foucan and David Belle whil.: mdm:d
\?mh creating parkour, are not the originators either.'™ Instead, tl‘m roots of l:his
::::g mnmu:;:t come from pre=World War | visits by Europeans to Africa, thus
o ::':l :1'1: r:lr:a)c; u:'h c:lmn! b:p-pmpriatinn onto this complex phenomenon.'™
s B lgfc %‘ . ;:. niaﬁ‘?:d .::d. ends is dil:licul:dm say, butr copyright
5 1s an unauthorized use of the music and
:::dba: rll;::ud:;"i:d::i; :lﬂitirzc cu!.mrc imlusrr)lr, however, can take parkour cre-
m“;:“u:‘;i:]“lmﬂl lppmp:iationp:?i;]:o:::lt;:wc;;,r:l::::::{l purposes, an act that
sk s nﬂadmzm;m d;‘:zycd p:rku:!r before it could develop as part of
i mm‘;mc s n n?tcs. it :\':u a real movement, but it was
el Gl ;h nost instantly.""” Once something becomes 2
T e ren Madonna an.cli“].lmcs Bond are doing ir, “it is difficult
TR ﬁz“ dm‘“’ appeal.”!"™ For Mason, who traces virtually all
b v s 15 th l;imm to commercial culture, youth culture is forced
el c:uc'; bfc in search of something authentic.'™ As he puts it,
s ity u“publ; Hmias safe as those of days gone by, because if they say
it s muen and befire long they o
Ghle o theflas. o puli A n'ilf:;rm Royale scene highlights that those respon-
ducr, but once commodified in the [El phcnm“m:.‘ Eo produce a commercial pro-
mlr: ko) i concestiad onn of a film, it is a one-way street as far as the

other way in whi

ailkiad wnd; m:‘ld;):t:‘!jc c:;c YnfxTubc is to post videos that take place in
worlds belong to their e ture lndusfry. Because characters and fictional
protect intellectual property rights :r:‘hmuthonz:d transformations can be stifled 1
bold-lettered clain, “Fan-made video ¢ author."!! One Harry Potter fan included 3
to .lm adaptation of the scenes e H. not for profic no infringement intended,”™"?
p_"d' and Prejudice, While this par:? I::'y Potter dubbed to the trailer for the movie
videos, her declaration of intent wmm fan has If'mdu:ed a number of different fan
not be sufficient to save her from a legal dispute

if one were 1o be fo
4 rtheoming,
fans, with cease and desise 1::5 The Hamry Potter universe has not been friendly to it

. . ers being
As mentioned in the introduct; g a popular method of controlling the band.”

7 : i ction 1 i .
right suit against the man wh o this book, J.K. Rowling recently won a copy~

Hany, Potter lexicon, the online ed to publish 2 commercial version of his fan-based

while writing the fina] books h“thm;m of which Rowlin

Star Wars has ako
“fmk" Miyaet created
viewed over 7 )|

Series, 14 g had admittedly used hersclf

> fictional yp;
niliar wig, the Cludu\?:;m _i’°l"l-lhtcd by fans and dervative
T videos, the first of which has been

ion times, 113
Another Str 475 s s : -
ative parodies Cops Wil
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Imperial Stormtroopers.''® This clip has been viewed over 1.5 mullion times and
includes scenes taken from the Star ars movies intenpersed with acung and action
scenes by amateur actors."!” Yet another video combines Star IWans Lego figures with
1 voiceover of comic Eddie Izzand doing a standup routine about Darth Vader gomg
to the Canteen on the Death Star, viewed over 20 million times.!"™

Star Wars works hard to maintain the purity of its brand and employs Lelaind Chee
full time to naintain the integrity of the Str Wars universe.""” All products associated
with the Star IVars brand have been licensed since the lie 19704, when Geonge Lucas
recognized the possibilitics of a branded universe.'™ However, m a press release fol-

lowing the successful lawsuit of a British nuan acaned of producing unauthonzed

Imperial Stonntrooper outfits, Lucasfilm sought to asure fans that, while the com-
horized commercial actions, they seek to

pany will protect their brand against wnaut
retain a space that allows for imagination and flexibility by fans:

produce replicas of Star IWars costumes

[MJany Star I¥ars fans around the world
ty to which Lucasfilm Lud.

for their own personal use and enjoymient, an activi
has no objection. One such group, the “501st Legion™ of stonmtruopen, 15 3
global organization that has often worked with Lucasfilm and its parmen. “We
appreciate that Str 1Van has sparked the inaginations of fans arpund the
world,” he said. “We would never want to discourage fans from showeasing
novies. However, anyone who tries profit from
hornization crosses the lines

w21

their enthusiasm for the 1
using our copyrighs and mademarks without aut
they become an infringer and we will go after them.

Other fan bases and tmansfonmative works have not been so lucky.'®

Such a declaration by Lucasfilm, while helpful, is not wtficient.'” Finst, the line
between commercial uses and non-commercial uses 1 not clear-
film can change their minds at any time and, given the expansive ownenhip over
characters in the Star IV univense, could decide that mashups using Star Wars
characters that don't fit within the acknowledged lexicon will be banned. Even af
Lucasfilms is genenally supportive of their fan-made works, fan uses in general mse
fair use clims, but are deale with on a case-by-case basis, making the temitory tor
creativity very unclear,'** However, now notonously mpynght-rﬁunm{mr Disney 1.1.‘1:
purchased Lucasfilm, the sate of the fan world is even more seriowsly in question.’=

The Lego skit offers further complexines. Not only is it based upon the Star Hrs
universe, but also reproduces 3 televised ﬂ!l‘ldl{p ruutine by Edg;: lu'_ml: whach
means copyrights exist in the televised \'cnmn_ u‘l the .cumnl?' rounne and, it wntten
down, in the text of the stand-up routine itself.'*" Thus rr:mluruum:: quL mghe be
in danger of being pken down not only bcr.l_usc it plays .wuh the Star 1Wars univene
in a way that the Star Wars franchise might tlu_.lppm\'r: of, but abo ‘lc;‘.'hl.u: it appro-
priates the televised broadeast of the muone of 3 well-known comic. While a tar use
argument could be made, and the Lego veman could be n‘:j:d SO [‘:md\' ot the
comedy and of Sur 18ars, the work exisn i an unprotected zoie 30 ety i
I.L‘-lll.gcr,uf being climinated.

cut. Second, Lucas-
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Yet another Star IWars example illustrates how media corporations attempt to awe
mt?! control, even when that property is appropriated from others. Christo !hn
K.:"ugllt produced a series of campaign ads in 2006 when he rn for the North é‘.a:“
olina Rockingham County Board of Education.'” His ads showed him using a ligl:;
nbcr“ and :ho depicted the Death Star blowing up a school as the voiceover critigued
the “No C:luld l.e.fi Behind™ legislation.' Knight put his commercials on YouTube
m_s!um with ﬁ-nuly and friends.'*” While his homemade commercials were not suf-
ﬁl:-:cm to get him clcc:c.d. they did bring him to the attention of the VH1 program
Web_Junl: 2‘0, where Knight's video was lampooned by host Aries Spears.'*

111.1: 'bl.mnrn model for Web Junk 20 included using YouTube videos without
permision (accnrdhllg to Knight) and adding humorous commentary.'! It is the new
Egm!;]nn of America's Funniest Home Videos, but viewers don't have to submit theit
hm::lh : :;:: gt::y are a]lmdy a\.-ail.lb‘lc online. When the IWeb _funk 20 video was
e m; }H_::I;E:;hc liked it so much that he put it on YouTube to share
i Pm?mj; bm:w e l:llu.wc\rcr. Viacom saw Knight's video as their intel-
SR nk:{cy had included a few seconds of additional commentary.
S A down procedures of t]l.r.: DMCA, YouTube was ondered to
S T ‘};E - ttri:;ccdcd to do. Viacom argued that the inclusion of
S, ng:t:ﬁd : Sp.c:m n'.uufouflcd the original conunercial by Knight
his video !9 K b .cspm: uc\'c.r gining permission from Knight to use

. _ughr argued that his commercial was also copyrighted and VHI had

ated a derivative work. Afier Knight filed L i, l' S o

mnilEhe S el o a Digital Millennium Copyright Aa
mwmhilc o . a.bnuf the case, Viacom chose not to proceed.'

S A Fa:nd;:mc ;mh l(ntgh-t. Viacom published a statement to the
vﬂhc“:?n sl nutcrhlm- (EFF) claiming that it did not challenge “users of
newsworthy, or transformati sy use or copy is occasional and is a creative,
Poses.”™ However, the Kn"f use of a limited excerpt for non-commercial pur-
demonstrate the hyp'o sye ight case and the ongoing litigation against YouTube

o T RORIA, if not complete dishon f thi

Despte Viscom's assumnces a5 Ero A esty of this saatement.
Momuﬁvc uses, their litigaton apj at the corporation will allow creative and
ing Lawsuit against YouTube, thﬁ“:;r\’outubc o i
intellectual property laws fundamentally :}:: YouTu};.,c-s brazen disregard of the

tens not just Plaintit, but the cco-

nomic underpinnings of one of i
e e of the most imporane sectors of the United Sttes

complaing further arguey ::t “!;Yur; m.lm.,g = halt “massive infringement.”!* Viacom's
u l.lhc s d".“d!’ liable because it is YouTube, and
& duplication, public performance, and public
lled by nﬁingq“tm occurs on YouTube’s

Belfis the infringer, oy : efendants, not users.”"'” In other
assume thar the alleged ISU‘(chupc-nplc. nuking the content. Fur-
AN violations do not include possible

thermore, we are 1o
fair uses 138
I.u its response, dared April 30, 2y

7, Y
€ owner rights witl, I OuTube argues that the DMCA w3

otecting ;
8 the new fonm of communication
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made available by the intemet.'*” Viacom, according to YouTube and Google,
“chreatens the way hundreds of millions of people legitimately exchange informanon,
news, enteraainment, and political and aristic expression.” ! YouTube chims they
are protected under the safe harbor provision of the DMCA.™ YouTube oudines a series
of defenses that go well beyond fair use and opens the space to have a converation
over cultural appropriation and exchange.'*?

Viacom lost in April of 2013 but has indicated that it will appeal, costing millions
more in attomey fees on both sides.'** If they ultimately succeed, the creative world
that YouTube provides will be destroyed in part because there will be an even
stronger bunden to cke down potentially infringing works. As the case is structured
now, it scems unlikely that a sophisticated and detiled articulation of fair use or
derivative and transformative works will be made. Instead, following the evolving
legal analysis in the courts, which tends to favor old media companies against new
ones,'** some accommodation that ignores the cultural generativity of the people
using YouTube will be created. Thus, subscantive isues that may shape the possibi-
lities of new cultural forms in the future will be held hostage to commercial expec-
wations and bottom lines. Viacom's strategy is to control all uses of i property
without engaging in a discussion of fair use if possible,'*? However, as the examples
above demonstrate, there are gray areas where Viacom may claim a copyright violation
when legitimate fair use might be at ply.

Furthermore, social neeworking sites have tansformed the space for culural com-
rinders communicative exchange. For cxample,

eralViewer”™ that takes chips from The Duily
cws to favor McCain over

munication, and copyright bw now |
what should happen to the post by “Lib
Show and offers commentry on how Fox News rrcuts i
Obama?'** Is this mini-documentary a fair use or a copynight infringement because it
takes the full segment of a Jon Srewart joke 1o nuake its political poine? While the
video is a commentary, the case-by-case analysis reqquired of fair use may at the very
least mean that the video is taken down at Viacorm's request and must go through the
anduous process of counter-notfication to be reposted.

How should one comsider the commentary that usen attach to each YouTube
video? For example, the October 13, 2008 clip from The Duily Show has been viewed
over 1 million dmes and has over 6,000 comments and several video responses, many
in a debate over fimancial markets."? The clip iself is not m any
generates secims HNportant 1o consider. As the
¢ habin of these videos

of which engage
way transformed, but the dialogue it cems.
Steven Colbert example above SUgEess. the viral viewin :
constitute a new form of public discourse that copynight now hinders. The world ot

blogs is a clearer example of how writing has been mnsformed by the interacnon and

substantive commentary made possible berween the blogger and the audience.'*?
i i - —rion for being able to review the clip and
There is a socially valuable on

jusnhcan

i i i .49 A, Rebecca Tushnet notes, “demouracy reguines
engage in an online discussion.' ™ As .
ally elected rulens: ¥

¢ requires democrate culure. "™ Copynght
3 an angpunent for allowing even complete clips ot media
debate can be nude. Withdrawimg relevant woctal

Jit redsony 1nod form ol cemuoninp, an e of

more than democrati
draws the lines tghdy when a0
content in onder tu foster public

and political commentary fur copyny

= | TSR
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some concemn to those who study fist amendment and copyright issues,'! When
copyright trumps free speech, as both candidates during this presidential election cycle
found out, the balance struck between property rights and the public good is 1o
distorted to suppor.'32
Ultimately, the problem is not the advent of massive copyright infringemen
spauan by user-generated content, but instead the balance struck in the L
mgmifng access 1o creative work. Furthenmore, the distince lack of clarity reganding
what is and is not a fair use and the commercial bias of the fir use criteria sub-
onlinates the public interest to private ones."™™ When courts do make decisions on
whcrf: to strike the fair use balance, they are required to be sympathetic to com-
mercial interests by the sandands themselves, which are skewed towand protection of
the cnmn:mci:ll fuflcﬁun of a work.'>! Of the four fair use criteria, both the fint
standand, investigating the purpose of the work for commercial uses, and the fourth
mnd;rd, dealing with the effect on the market of the original work, demonstrate the
p:imnq.r placed on pint:ccing the market.'s Furthermore, ouside of “nonprofit
c_duca:o_ml purposes,” lh::sfnliﬁal and social interests of the public are not con-
sidere m_thr.' clalcuhl:{nn. Finally, fair use is applied in a case-by-case manner so
that no bright lines exist and continued confusion is the resule,'S7
adl}:ﬂl:dm:klz t:f copyright infringement will continue to grow. The principles
o :'m :; Eltu owners and the trend towand more “tethered” technologics
Sl sl b;l‘e n:,cds 10 be struck.'>® To that end, it is not user-generated
oo b iPm cm, but the fact that copyright law itself strikes a balance that
interesss of the cnl::::z:ﬂm:;::th.ti?s faw has always been wrinten © protect t‘hc
it gl L :::mtsn of furure tf.‘cllnu[omn as Jesia
'“‘Lmt l-'::,l’“m:v.:tl:d."'" something that ﬂcedt:s:nc;umnt:e copyright legves the public
wi i P ’
dnnmdsuk:nt{)eh}:::i?:i:::;h t::-n one ends with a series of demands. These
: P Ora new copyright law thar strikes a balance not
between commercial entitics, but benween e ;
of cikuna prsinction st te i a public that has been given the tools
these tooks. for ton long, The YnuTu‘:.;m that has secured a monopoly u?-pr
authonhip, and creative work ik examples demonstrate that orginality,
T complex than our legal system allows for and

e and socially connected outside an cconomic

ty emerging from the social sciences
There are fine lines drawn between

i::)’. :u!d theft from the cylyra] commons, much of

inspiration, appropriation, c?“\'d’}' People,

what scems 10 exist on a cony
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Toward a better copyright balance and a cultural bill of rights

It must be recognized that most people who create do not know or care about
copynight in their work or the work of othen. They don't care until the Liw nukes
them—thus the law does not reflect a social consensus over the use or production of
creative work. Instead, what needs to be written into the law is a space for non-
commodified goods to be created, circulated, and enjoyed withour the threat of
sanction that goes beyond the fair use guidelines currently enshnned in the Copyrighe
Act. As Quiggen and Hunter put it, “If public palicy is to help rather than hinder, i
must be designed to take into account the particular nature of the amateur modaliry. ™"

The most imporant demand that this manifesto makes is that the law muse be
changed to allow for the maximum creation of derivative works. Derivatives are cultural
contributions that demonstrate Labors of love and the fun of creativity. To film an
entire music video using action figures just for the fun of it, while appropriating the cultural
references of the original, is still a creative act. Derivative works should be respected
in their own right. Once a creative work becomes part of the culunl convernanan,
thus creating value for the owner, derivatives should be a legally acceptable oprion.

This legal change will not disrupe ownenhip in the original work. Furthermuore,
commercial derivatives will remain under the prorection of the copynght owner. For
example, if someone authors a book, they will reain contrul over movie adaptations.
However, art inspired by the book and produced by fans should be an acceptable fair
use so long as distribution remuains non-commercial in purpose. Other pennutanons
on the theme of the book, multiple story lines, and character developments would all
be considered acceptable transformations so long as the commercial/non-conimereial
distinction exists.

The new balance between ownership and inspiration would create a public space
for derivative works for non-commercial purposes. All items not produced commer-
cially would be legal—amatcur remakes of films, home videos with soundtracks, even
when publically available via YouTube, and even if they become popular. Ula-
mately, commercial culture should not exert 5o much conerol over C'I-Illl.lr.ll. prnd:_u.‘n.
Cultural and literary theory recognize the extent to which texts are Idm“ucutcd from
authors once they become part of the public sphere;™ i s time that the Liw
recognizes this fact as well. 2 -

A second key area of law is the function of the plform for c;‘;f‘ullgf'l’t}w‘"“'j
work, For this smanifesto it must be angued that, if commiercial sites benefit from the
exchange of non-commodificd cultural flow over their ch.'mn:la. it dluul;l bchu:;:ll:‘ ::
irelevant to the creation of that cultural flow. '™ In the _,mrmfl' Jh:i' L:rcirulf‘n-d
upon which non-commercial derivative works are published ‘mu_ awve of the
from liability, Platforms are just that—platforms. It B ditficult w ..l.nu:ll“:“““"
analog version of this rule where the platform is liable fur cunmbuw‘r:" ::I:"[:n -
Take, for example, a paper company that nuakes ||.1p-::’ uwd:::wtit
Harry Potter book or an are supply company i sui:ll‘l;:: :nw Jhould hold e
spaces with graffiti—the platform is not held luble an v ailect on sulure
the digital age. Peer-to-peer platforms have had 3 ramle

o pliter publs
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itself and, to the degree that the culture industry fecls the need to initiate legal action,
it should leave the platform out of the conversation.

Third, if corporations insist upon notice and takedown procedures that targer
works, there should be consequences for overly asserting property riglis against free
speech rights. Aggressive notice and takedown procedures that hann free speech
should be met with punishment equal to that of a copyright violation. For example,
when Viacom initiates blanket notice and takedown procedures that sweep the good
with the bad, then there should be an equal punishinent for their actions against free
speech.'” The law should smike a balance that allows for more commentary—
including the type that is amached to clips uploaded to a format such as YouTube,

Even with a mdically reduced protective mechanism for transformative works,

there are many important acs of direct copying that still need to be considered. As
Tushnet notes:

A cutb:.rl'. in the derivative works right wouldn't help decide whether the Free
I-{cpubllc website infringed by copying whole newspaper articles and then let-
tng people annotate them to reveal the mainstream media’s liberal biases or
wh:dlm- full-scale sculptures made from a postcard in order to highlight the
banality of popular art infringed the photographer's copyright ... . Many of the

i/ ilil:‘:."i:: people use copyright W'f!rkl creatively involve both copying and

Thus, :’;Tluh point in the manifesto will recognize the social value of the copy 33
w'. n‘.c WP rnm'tn create the possibility of transformative works, the

:mn 3 copy s 3 copy is also imporant socially and politically.'”
huiuﬁﬁl:] l;:::t \]:;:Il-l]{l focus on the value of creative works as part of a culurl
s l,c{i-g:, the c:,: bfl h ed and protected. At the moment, cultural preservation
preservation strat gy by s the copyrights and, to the degree that there is 3
e e CEY. .I! is based upon current marker value.'” As Ivey notes, We

ve a right to our diverse antistic heritage even if 2 icved by settin

new public policy goals that push back apai if access must be achieved by sctins
cultural industries,"17! P against the ownership rights of market-driven
A new copyright Liw that reinvigorates fir usc
nterests, and reduces the regulation of intellectual
:.l:wr:nrc Lessig offers severa] suggestions in his

© anuteur remix, simplifying .
term, and dcumunﬂmig Gn::d:nﬂm‘;i;t cm‘Ic. retuming to the original 14-year
llc.lp. strike the appropriate balance, ll:hz{- Thue are all important steps that @8
onginal 14-year position, where the t‘{ulom reducing the copyright term 10 the
the copyright in order 0 maintain m“’l‘nm?ﬂgbl‘ t owner then must affinmatively renew
shoulders of those who scek 3 o The bunden needs to be shifted onto te
nd;;r way around, nopoly over publically relevant materials, not the

hile changing the |,

. w to elimi A . . .
might work, one could alyg 5 dm':':::‘;mmmhtp of non-commercial derivatives
ue through the fir use provisions. The fair

balances public and commercial
property needs to be written.
book Remix, including dercgulatng
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use protections could be expanded beyond the “purposes such as enncism, comment,
news reporting, teaching (including multiple copies for chissroom use), scholanhip, or
research.”"'7? Professors of law, John Quiggen and Dan Hunter call tor innovanon
policy that helps encourage cooperation as much as it does competition.'”* One way
to enhance cooperative etforts is to expand the concept of fair wse to include uses that
go beyond comment and criticium to include remakes, mashups, and creative optons
that transform the work and become creative entitics of their own, Polinieal ceffors o
reinterpret fair use are underway, but policy changes to broaden fir use should alwo
be recommended.'”

Ultimately, the key change is that tansformative non-conumercial use should not
violate copyright law. In most ways, this simply changes the Liw to reflect 2 reality
that has always existed. Changing the law to create a space for non-commercial How
will take the chilling effect off current intemet-related speech and ereativity and
instead develop an underlying commons that is much more free. Furthermore, it will
help avoid selective enforcement and climinate the problems asociated with the vast
lack of knowledge on the part of most users reganding both their own creative work
and the work they appropriate from others. The culture industry rifles freely through
our culture and appropriates what it wants without attribution; it is time that limies
are placed upon what it can do with the products it generates so that the one-way
street toward cultural commeodification becomes 3 fwo-way strect that recognizes

what people contribute to cultural flows.!™"

Conclusion

The future requires a different balance beween self-expression and commercul
content—one that recognizes the vast flow of creative work that \'Il![.\l::l copynght
but serves social and political purposes. Furthermore, it is not sutficient (o u:uply hope
for “tolerated content” as legal scholar Tim Wu supgests might be the unintended
conscquence of the DMCA.' Such a pasition allows corporate n.llmn:- to retam all
the power when in fact that power should be redistributed to rc(tlgl\lt:lthc impormnee
of cultural flows in creative production. Tolerating content Jdoes nothing tw solve the
chilling effecrs associared with the current systeni. Furthermore, leaving the legal
system to determine fair use on 3 case-by-case basis 1s an unworkable proces becamne
acceptable norms of use must be developed from the fragmented application of case Liw
We need 2 cultural world where decommodificd culture prevails and F““F"'_‘“'
able 1o build something creative on the foundation of what already c:nu_.r \::1.::
becomes clear from studying the culrurl phenomena made powible ‘l“-}“ :L: :nnld
that users create despite copyright Lw and without an interest ut lu.m. t|“:n. ‘,h_u -
potentially protect their work. Users appropriate ffons the "“E P uiul culiure
have—commiercial culture—but do so m 4 Way thut deconunuoditio @
This is what the law should preserve.

Allowing for corporate actors © negotate the g
within which user-generated content exists 1y smply "t" 3 :I.I-‘\Em;: g
Tube's general position in favor of user-generated content. 4 t
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in for the public interest means that the rules goveming creative exchange will be
negotiated berween top-down corporate agents with their personal interests in mind.
Such a landscape will limit creative possibilities to those that can tum a profie.

It could be argued that there is no need to make changes to the law because there
remain spaces under the law where many can play without too much fear of retribugion.
Numerous fan cultures, for example, have developed their own nonns of non-conmerdal
exchange to stay under the radar of copyright enforcement and, despite engaging in
copyright infringement, have created a sort of equilibrium that allows them to func-
tion.'” Additionally, under the current structure, even when an infringing work is
aken down it is almost immediately replaced by other fans; thus, online ereative content
remains availible despite the law. However, such an ad hoc process has serious
drawbacks when the potential exises for draconian punishment, including fines and
possible jail time. Furthermore, platforms agreeing to implement technological solutons
find copyright infringement will further limic the possibilitics of open systems pre-
‘_*'1515"3-"" Such a technological solution would pre-emptively destroy possible infring-
ing. 1\-urlu and even further skew intemet ownership toward the corporate. Thus,
revising the law to better reflect creativity is a superior option to doing nothing at all.

While the examples discussed in this article focus on the user-generated world of

YouTube, the web is ripe with creative works by people who want to express

I.I.mmclvu and connect with others, There are different layers of connectivity and
fhﬂ'mm methods .lhmugh w_iuch people connect, but ultimately the underying urge
is to produce socially meaningful communication, Clay Shirky in his recent book

Here Comes Everybody touts the benefits of mass amateurization for both ereativiry and

business."™ From amateur news media to the ability to create new business models,

the :;::‘L made possib Ic‘h}‘ millions of individual users generating is to be encour-
:5‘ £y notes that, if mass behavior acs against the law, as it did during prohi-
m.“'d the 55-mile-per-hour speed limit, the costs
::::g:::: bﬁ: :f‘m of dercgulating,'* Copyright is similar—as an industral
Y Smelons o support already existing actors. Given that it has histoni-

cally been negotiated as an industrv.. g a )
by everybody for cvu};:‘;: usry-based Law,™? it is inapplicable to the world created

The problem of user-gencrated con

of imposing regulation

L h
tent n't the users or their content, but the
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the end of the 1990s, much of the legal system that would govern intellectual pro
cx?y was in place—from domestic laws detailing the relations of industries asmfinz
with the exchange of intellectual property to international laws establishing a mini
mum amount of protection that everyone needed to provide. :
. Resistance has always been part of the process of expanding intellectual propery
nglu? and was documented during the debates over TIPS as well as mu;tpnnt:
ccedmk.;s surrounding 1P at the WTO since then. Resistance has come not only f]':n:n
a growing number of voices in the West, but also from the global South, where the
consequences ofa new method for extracting wealth has been understood as recon-
:igunug the old .mll?nul landscape under the same management but different terms?
ht dwu :l;c c.ulmuf.muu n!.' several watershed events occurring during the 2000s that
g :::c :: pubhc_ attention © the intellectual property expansion going on globally
- nﬁh;::::a:;nk 11;1:: idea of patents, copyrights, and trademarks out of the
sl re t'cd th:m_m the everyday lives of people struggling for
" c:u & mgind‘ 1are ;!IMIC. :mfi mnovate without litigation.® Each of these
mrmmnuhmmpﬁom ’l‘:mr:;i: one possible furure that could be built upon a different
el g dag access to !mowlcdgc. the production of culture outide

i :;:3; m;l:l te, and the importance of democracy ar a global level.

“ unj'u;; iz:lmﬁ::lm cnsis Df'at‘fcss to medication in South Africa as it related to
S hcgimmpmfil:l regime became part of the counter-globalization
S e :‘ o mlg with the file-sharing service Napster, peer-to-peer pro-
o d‘:pdnmi ntent of ll:c. culture industry to widespread sharing, thus
m:mopm"mwume m&w::“ mode of industrial cultural production. Third, the free
evolution of the Creative gﬁ;:;“::;‘ﬂ “hin ek
cnanll S Sy m:lti:r open access movements reached 3
copyright and patent protection,
decision by major content indu

¢ to monopoly rights enshrined in
mﬁm ':"““- combined with the more recent

i . es in the United Sta : d
countrics as far- R tes to sue their fans, an
out™ laws, ﬁlus“:snmgﬂ::ﬂm t md South Korea to enact “three strikes and you are
helped to generate wor}d..wid:lt :::u‘m“’ property law had gone personal and
controversies from bi PUblic interest in the issues of IP. Numerous other

ira :
well as the increasin opircy and the ongoing debate over traditional knowledge,

gly global A .
helped create a sea chan g oW of culture discussed in ealicr chaprers, have all

geinl ST
by the global public. oW property rights in intangibles are beinyg conceptualized
As a resule many around
' the :
called “the new enclosure™ md\:::: l;cg;n fighting back against what James Boyle
have also become socia Justice issues t!:; T“_"“'Y- because copyright and patent issucs
developed within a culture of regisey pclfq- famework that will affect our future is

vith :!u: Proposed Stop Online Pircy
1ge I tenns of resistance has been-
erty have miet with liede to no public
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concern, SOPA elicited enomous public outery and technology company protew.”
ACTA received similar attention and reaction at the international level.

As this book has sought to demonstrate, the structure of copynight and patent Liw
is not neutral, but instead produces a new political economy where individuals are
subjected to surveillince and control in an effort to manage intangibles and 10
enhance the profits of what McKenzie Wark has called the “vectoralist clis.”” What
is less clear is how the public benefits from the contemporary configuration of intel-
lectual property policy at the domestic or international levels. Cermamly, they have
been given access to the enterainment products that allowed the United Sttes 1o
“win™ the Cold War and they have been subjected to the increasing brnding of
everything, and, as discussed in the previous chapter, 2 top-down fonmaton of cul-
tural creativity that undenmines the possibility of the “user-generated” has been pro-
duced. The concentration of information, entertainment, and knowledge as property
is made possible through the system of intellectual property rules that have been
created. The question is how to put people back in the intellectual property palicy
process. While most 1P policy is designed to protect the status quo, it is possible to
remain hopeful about altermative trjectonies.

In the previous chapter, 1 tried to propose some moderate revisions that remam
within the frame of the law. These revisions, while cerminly not onjgnal, could better
balance the legal system with the types of creativity that abound. While Libeled 2
manifesto, the types of changes we could deploy are not actually all that radical, but
instead reframe the legal code within the scope of actual creativity and protection.
However, in this chapter | want to alk about creativiry unhinged from the nation-
state and from the legal system, at Jeast 33 much as possible.

To frame the idea of this world, | will ik about copyright lindscapes thac can be
evoked from a different set of sarming assumptions than the traditional econamic
view. As with cach of the last three chapters, following different assumptions leads o
different futures for intellectual property. The tluillsn’t:}:l world of meellectual
property, as estblished in the second and third chapter, focuses an the :cuum:u‘c
rationale for creativity and then leads 10 ,p«iﬁc asumpuons sbout how to protect
the fruits of creative labor. However, if one were t0 switch out the sartng asumpoon,
it is possible to develop different furures.
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amangements, that do not now exist; and to plan deliberate actions—solely o
coopenatively with others—to achieve more desirable futures® e

Tal:'ing the approach of a futurist to copyright landscapes allows one to follow
variety of different pathways towards different possible future outcomes, It allows nna
to assess ths ;.molic}' choices that have been made, the possibilities for different choi ;
and t eavision futures that &l ounide the mainstream. In this chapter 1 am m’-'::
ﬁm r::; ;'21 on an altemative to the conventional way in which we sce
dﬁ;;::t d::u:l:n oﬁ'rfs dl; satus quo :ssump:liuns and the consequences for ar, a
s st umnz:: 1e lp'r-:\.'mlmg narrative articulated in the prior chapten,
= pon the critique of the culure industry developed in the pre-
s c;:;::and secks to dr:mm:uu:tc from the position of creativity how property
i “m:c::.l;b I;mblcu?mc. I then examine the trends thae could lead us
iy uflth:c crr:::wcl future. The fulml section offers a brief conclusion.
= ;dam;;_ ol :v.-n dncusscd here will interact in ways too complex o
» by more consciously choosing our future path, we can per-

thi more activel a0 g 3
of the real, vely chart the creative possibilicies opening up in the land of the desert

TRIPing through the desert of the real

I have “ :
il bih;‘mm:: ;;":u;:?ynght landscape™ because 1 want to broadly evoke what
backdrop for creativity. A 1:'1‘;;“'!1! as what is in tenns of the laws that form the
radical as well as sub!lr.: chan :: has stable fearures but is always open to both
forged by copyright Law is bog:s-f I developed in the introduction, the landscape
the use of this work by oth _; R for cultural work as well as a prison hindering
protect work that was enc:uc: refterte, s a frame and a prison, it can be used 1©
mechanism 1o ensure tfut mlmngmnl the bottom up, but is primarily used a 3
property rights. As a frame il exchange only happens within the prison of
» €opyright Law defincs the types of culture that can be

created—focused upon ercial
e s ';_: comm : culure targeted for consumption. One might
trgeting the prison of copyright as well.

Many of the co A5
throughout the m:gﬁ?: of the copyright lndscape have been developed
Seets appropriate to begin “gc:x To cliborate on these complexities further, it
or perhaps despite, the con . filin reference. This film exists because of

G e 1plex | i
creanvity within the culiyre img:m1 world of copyright. It exists as an example of

; u ; :
lﬂltlle‘mu! appropriations thar nu:g’imlc copyright violations, and of court
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pmpcﬂ:}-—nppmpriarinn and reuse are the anathema of copynghe, but essentul to the
active construction of meaning in everyday life.

In The Marrix, there 15 a scene where Morpheus shows Neo the constnucr for the
finst time and describes the elaborate simulation that constitutes the lives of all tapped
within. As he demonstrares the power of the computer to imprison the human mind
and body, he states, “Welcome to the desert of the real.”™ This Layer to the plot
means that the imevie can be seen cither as just another action flick, or it can be read
at a more complex level regarding our undentandings of reality.

| am of course not the fint to notice or comment on the fact that the phrase
“desert of the real” is not original 1o the Wachowski brothen, but is borrowed from
the first page of Jean Dauldrilland’s Simulan and Simudarion'"—which is cited, n 3
way, in the movie as the book in which Neo hides his pirate computer work before
he discovers the reality of the nutrix. Baudrilland uses the phrase “desert of the real”
to refer to the experience of living our lives in 3 simulation—the media-utunred,
image-focused world is not an authentic expernience, but 2 simulation of one. For all
intents and purpaoses, reality and simulanon are the same, termed by Baudallird as the
hyperreal.

To Baudsillard, “culture is litde more than a “hallucination of the real,” 2 "umu-
lational” world characterized by an endless series of copics of previous forms .., "TV
is the world."!"" Of course, it is not to Baudrillird that the Wachowski brothen owe
their greatese debe since the underdying story of The Matrix is as old as Plata’s Republic
Replace the shadows on the wall with 2 computer simulation and one soul breaking
his chains to see the sun with Neo's aking of the red pill and you have virtually the
same story, ripped and remixed for centurics. Fortunately, The Republic 1v out of
copyright (and of course was produced before such a Liw was ever -:um:cwml].
However, the story of The Marrix does not end with obscure philosophical references
used to demonstrate that it is not a partculady orignal plot. )

To bring the story full circle, from apprupriation, to remixing, and hfv:: within the
simulation, the Wachowski brothers and the film's ]m)u.!uczn were sued tor cnp}n}.:ht
infringement by Sophia Stewart who chaimed to have wniten the scripe yean before
the movie was ever made.'> Stewart said that she had responded 1o 3 contest and
submitted a short story remarkably similar to The Murrix, but had never heand back

about her story or the contest. After making t
up for the preliminary hearing, and her legal claims were
controversy itsclf helps rise what is at sake when creanvity :
myriad issues that can cmanate from culral co-opranon within the cult .

If Stewart's claims are truc and she had sent a short story renurkably s rit‘n .:
Marrix to a story contest, and if the Waschowski brothers then moluI t-hc nlu! .m:.
tansformed it into The Mamix yoan later, nstrates how the underlying
appropriation of ideas is commonplace and foun
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would owe her no debt simply because of the types of contracts related to intellecrual
property that would have been signed when she submitted her original sto -nH
mmc.thing been stolen from Stewart, if indeed her claims are true? SEE
Ivis cc‘npyright law that provides the landscape for making claims about authorshi
ownerhip, and control. One possible scenario (and [ am using this as an example np’
as fact) would suggest that it is very likely Stewart did not read the fine print m; ll:]:
story contest, which \'\-nuld have required her to waive any proprictary rghts to her
ideas upon the submission of her story. This type of language is fairly sandind in
contracts imd end-user license agreements associated with both solicited and unsoli-
cited storics that are p:ruvi:.'lcd o enterminment conglomerates.’® In other words,
:Elc:u:“nmu: companies, including video game producers and Hollywood, have
o ,_}:::u ;::;‘ul‘c of ;cgal.r:nntml t%ur allows them to appropriate others’ ideas
= m:;, g he al:"[c of having fhos: ideas submitted to them. Because copyright is
i  assignable, unknowing creators, hoping to perhaps sell their story, can
ve it stripped from them through the legal system, which onl fessional
players might understand. : : -
th;;’n‘};lT}riﬁ:dnaﬂm :;gp:ll :‘r;:lmcnum of the idea/expression dichotomy, it is
e pmduf': . m? h:u been shared, it would not be sufficiently
MR d {-rl'mr. to count. To heighten the hypocrisy sur-
s piracy I f:ft, it should also be noted that, if someone were to
r stream the movie without authorization
loudly about their victimization at the hands of (hi'c
destroy the incentive to create that strong and absolute
would then deploy the criminal and civil
So, if indeed Stewant's chin e
1S Were true
system functions to protect and secure thel
others. One might also remark on

the copyright owners would ery
ves and pirates who are out to
copyright laws can ensure. They
now in place to crush the pirate.
she only helps to highlight how the legal
el rights of some copyright interests against
e 4 : uge cost of mounting a legal campaign against

cramnment industry and the likelihood that, even Ei.!' Sul:,wan “2“}5‘:05;3\1

pursued her case in the courns
L ‘h »
Wamer Brothers. The same holds :1':‘“’1: ::'::}: ve afforded the lawyers to fight

movic industry pursues litigation aainst

corporate attomeys paid to work o
equally because first, the laws have been

Perhaps she has manufactured the ;h e h be the cae that her claims arc L.
the story, but the similaricy to 7, e d"' she submiitted a story, or she did submit
IETC{O{ abstraction, there are ol e a}km.r Was only in passing. After all, at a cermin
within the genre of cyberpunk l::“:‘" plot Ii’llﬂ out there and The Matrix falls well
ﬁﬂll:ml fﬂl; at least 2 couple decye, Republie that had been making the rounds of
iven if Stewant's cliimg ape
; . nan :
mnicdmcd with dte Cumene mpw:ﬁh‘:;r::l, they sill highlight one of the problems
an idea (and this is true for b, cop Pe—that litigation over the ownership of
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the creative process and the rules so convoluted and unclear that we have created a
system where creativity must be determined by a court. What constitutes o much
appropriation for a song, what might be considered a parody, what is a sinular plot
line, all become subject to the legal system, where assessments about creativiey, on-
ginality, and the scope of authorized appropriation are made by judges (and some-
times juries). Such a system encounyges copyright and patent trolls who we the
systemt to profie from claims that they own 2 more general nunifestation of what has
been created. While | am nor saying Stewart is 2 copyright troll, if she is using the
system to extract profiss for something that is marginally similar, while having pro-
duced nothing substantial henelf, her actions also highlighe that copyright is not
about innovation, creativity, or onginality bur about extortion, gerung nch, and
using the legal system to make unwarmnted chims."

In either case, the Landscape of copyright is revealed—it is one of profit maximizaton,
framed by the law as both a club and an opportunity. Ivey notes that:

The absence of public-interest priontics in intellectual property law, trade m
cultural goods, creative education, and access 1o hentage has allowed an
unrestrained marketplace to cobble together an are scene that serves Tamow

commercial interests. And to be blun, over the decades things have gotten

waorse, not berter.'?

the nurker are able to

Without any balincing public pelicy. those who control
decide the law.

At one level, it is clear that all creative wark is appropriation and
another level is the issue of who exploins whom, and which party might be able 10
maximize their profis by using the Liw to reap benefits that they sy or may not
deserve. As we ultimately deal with the legal tools created to structure the dewert of
the real, it is imporant w remember that copyrighe is ner the sum of our creanve hves
and is far more often used as a reactive weapon chan 2 tool for creauviey. While
copyright can be used by creative people to protect their work. it is at least as often
used, if not more often used, by those who have not created anything, bur uswe

copyright to commodify the creativity of others. .
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copyright law, concentrate ownership of intellectual property products, and allow for
more corporate dominance over intellectual property. This trend has implications for
our future, a future as seen from the perspective of corporate contral,'?

Information manopolies dominate the world cconomic scene and are at the center
of neco-liberal globalization. As noted by Okediji, “Globalization thrives on the
m?nd;ncy of information as the subject of, and the agency for, socioeconomic
acu\'i.ty worldwide. In sum, information and information technology constitute the
centripetal forces of globalization.”"™ These information monopolics are not under
the comtrol of any specific nation-state. These info-monopolics control access not
only to the primary media forms of the twenticth century, but also access to the inter-
net, a medium that is rpidly becoming privatized at the beginning of the twenty-fint
century as the open sandards upon which it was buil are being transformed into
closed and private standards." As Garon notes:

Although t:ucc idealized as the perfect democratic medium, the Intermer and
the “poral” metaphor retum once again to a format of content-controlled sfe
zones tlut‘m: predetermined by demographic trends and dictated by millions
of dollars in advertising designed to lure viewers. The portals provide the pri-
:;:y t:r::ss to the lmcmct'and control the content that is most readily avail-
e b::n:::. Onlyl; with concerted effort can a viewer find marterial that
e e Eﬂfd' y one of these companies. The flow of information

onamic power that leads to the control of the flow of information.™

Neo-li i
foemation an e o tion b ecfamed the wokd eonesprualy oto n
conomic elite dispersed throughout the world, but not necessarily

tied to0 any paricular state. Th i
: 3 X e renainder of the world's citizens constinue a vast
disenfranchised majority. As Chrystia Freenian notes:

Perha notew T Vel

have 'I:‘::':!u:l mm;’::'l":iilty are becoming a transglobal communiry of peers who

Whether they lminn; e another than with their countrymien back home.
prmary. residences in New York or Hong Kong

Moscow ar N i ' : :
Aumbai, today's super-rich are increasingly a nation unto themsehves™

Elites within the global South
clites do with the poor in the Z?uﬁ'sf;?f in common with U.S. elites than US.

osic chive, 't tipyleg xcm::: :mmm"‘“d detemitorializing of the ec0”
as it relates to copyright, the seage :mi want to also think abour the Suture of creativity
i t.‘r: : t:ulmm. While many might see the Frankfurt
g quim“:;l:v:lz:lw 3ge of new analysis, their assessment of
e the future of creaiyi Thu 5, to fully understand how the cor-
: fists Max !::E}.;:'lm section is inforimed by the intellec-
' imer, Theador Adomo, and Herbert
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The seminal work of Horkheimer and Adomo on the cntique of the culture
industry sets the stage for undentanding what it means to trip through cultunal crea-
tivity. Most importantly, Adomo offers up a critique of the quality of culture under
the culture industry, the lack of revolutionary patential available through ar, and the
ways in which enterainment products serve authontanan principles by co-opting
critical thinking and replacing it with docile consumption. Marcuse calls this stare of
mind one-dimensionaliry.

Copyright scholars leave gualitarive judgments of content alone for the most part: o
long as the creative work meets a minimum bar of creativity, the focus is on the
illegal copy, the unauthorized appropriation, and the use of too many wonds. Copy-
right atomies are not cultural critiv—they do not ay a work of ar. novel, or
musical score, or movie, is a culunlly inferior product, but instead measure what, if
:ny‘lhing. was “raken” from this pmdud and used in a dervative one. The focus on
copyright as a frame for all creative work assumes 2 minimal amount of ereativiry, but
does not assess the quality of that creauve act. Thus, a child's drawing is protected at
the same level as a masterpicce (though sometimes these might be about the same
quality). One is not justified in appropriating something from a bad work of art any
more than from a good one.

There are important reasons for this. Fint, are s ar
choices and, as any debate on art suggess, what constitutes art is constantly in tension
and should not be imposed legally. Ostensibly frameworks should be neutral and
protect all creative work, despite the fact some work is abysmally bad. Of coune, when
cultural commentary requires ar to produce exact copics of something clse, the law
becomes relevant. Sccond, if one were to mike qualiitive decisions, what eriteria would be
used? The clash between copyright and free speech can and should be invoked when
an effort is made to use copyright as a tool for censorship that might regulate content.

Thus, copyright scholars discuss the rules governing the prnt:ninsf of content as
property, no matter what that content might be, how poorly conceived it is, how
sexist, how racist, or how superficial and write. The contribution of the entical the-
orists to this debate suggests that, given a corporte model of cantent ownenship, we
are treated to a highly censored, centrally managed informantion and ‘cn::mulmﬂl:
product. This is culture from the top down and & is 2 condition of Jullmrlurun‘
existence devoid of any critical edge, phying to the lowest c_uuut'.nn denonmunator. 1t
you can scll it or, converscly, if people will buy it, then it mects the appruopnate
criteria of “success.” What is lacking is any pusubiljv,- of nnagning culture outsude the
culture industry sandard. The measure of “art”™ is what people will buy, and legt-
imate artists are those who can be paid.

Pare of discussing the future of creariviey ]
superior models for creativity than r.]u.:sc quni.l wnlut? _t lj ::n- It 1 necowary o
industry, In other words, when discussing A * _”T o
move beyond the legal framework of copyright and delve mt

roduced and the reaswns
structure atfects the type of mntct_ll l‘_ N w0 thuik cncally about
live an authentic life, if such a thing i cven ponuble, mieans

cultural creativity, who produces it, and what oype of world 1t creae

1 aesthetic demands penanal

is making the angument that there are
ordd ot the culure

o how thin regulatony

tor i producton T
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It is time copyright scholars take seriously the critique of the culture industry, This
critique goes beyond merely commenting on the problems associated with the pro-
duction of creative work within capitalism and industrialization and also argues tha
capitalism warps creativity in such a way that it loses not only its democratic character
but also its revolutionary potential, Of course, [ am not the first to say any of this and
s0 am opting to rip from an excellent essay by David Burt to help elaborate on the
worl:.uf the Frankfure School and its application to creativity today. Durt uses these
t%:comu to cx?mine the popular movie Fight Club, an excellent example of revolu-
tionary potential sucked dry by the culture industry. I'll pull his theoretical frame
here and allow it to do its work in a different context. Burt notes:

The production of art has been the homogenisation of cultural styles and
forms, l.hc loss of an’s power to transcend and transform, and the creation and
pro:.nu’non byl the Culture Industry of an illusory gratification that promises
sublimity but in fact only reinforces the monotony and routine of modem life.
Ad?mo md H.urkh:imer contemplate an industrialised sociery in grim relicf, in
which the individual becomes a unit of labour and an object of production. ...
u“l';:s:h ]:c:::!::nl:lﬂ:lgﬂ today in tllc‘socicﬁ:s of the West have since birth been
S tll;:’n‘ce l.:l' .:hc mul:lustri:] and economic forces the Frankfurt
P mmm?:w = (3 rr.lu.ﬂd: their a'l.}'ptll.,lt‘.‘lii,‘ the inheritors and produa of the
e r!'dmlhr: m.d da.mird. Sixty years on, many of the effects
T v in Dfdhilr ‘."f Enlightemnent are evident in Westem

ogies and industries represent an evoluton of the Cul-

wre Industry i ; :
[iralics addmczllg-‘m new paradignis of influcnce over communities and individuals

mmo.ykt:c;}n::ul;:ﬁciz thoe e live inside the hypothesis of Horkheimer and
Butr goes on to say that, "th:c prison bars when one doesn't realize it is a prison.
tion of its products, which are ks cn:]}d ustry's ’“d-i‘:lm is degraded by the consump-
the Culture Industry creates a shift so Y and emotionally hollow."** For Adomo,
become nothing buta commodity. N m-t 45 l_'"“’ culture is produced thart culture has
i our Emai-n .mm'm,ﬂ“]“’ eloquently anticulated the scope t0
meaningful by the brands we alignmﬁ:dy linked to brands. We construct our lives 28
or food ®® Everything and “'ﬁ'hod‘;“' —whether these are movics, music, clothing.
. 13 commodity. To continue to quote Butt

y becon _
pnl:ua construct, a thing designed, Branded environ-

.ﬂ‘l: lllill)’n pmﬁbﬁnt,,d mini-universes I'I?Plﬂ':
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To quote Butt quoting Marcuse:

The more rational, productive, technical, and rotal the reprewive adnunistranon
of socicty becomes, the more unimaginable the means and ways by which the
administered individuals might break their servitude and scize ther own
liberation.™"

The critical theorists, Horkehiemer, Adoma, Marcuse, were night. This 1 3 Lind-
scape where the wont of property rights rears its ugly head and the ongoing and
endless bartles over ownenhip corrupt all that is creative. The escape opuon seenis
limited. Instead creativity is so commodified that there is no resstnce lefi. Wichin
the sphere of the culture indusery, Lawsuits are spawned because one has not wning
every last dollar from an expired creative product. The converutions are about old
versus new business models, market failures, and consumer demands. The only opnon
seems to be the conunercial option.

The culture industry creates product that is
owned or searches for original things outside its own
be culturally appropriated and asamilated. Ironically, the culture industry, while
vociferously protecting its own intellectual property, trean art prowduced ouwide the
realm of its borders as free for approprution. An example highlights the problems
associated with property rights and cultunal appropriation within the culture nnium}-.

The producers of 12 Monkeys fought a protracted legal battle over the use of 2
chair, a baule that held up distribution of the movie untl the legal msues were
resolved. When described this way, it scems wrivial—how could a chair deugn be s
important? Isn't the “owner” of the chair being imanonal? However, n J.\\-'ﬂl'ld
where property rights matter, they should muarer equally for everyone. If those
players within the nuajor enterninment industries want to protect their own work m
a2 maxinulist fashion, then these rules should restrict them from appropnation when 1t
suits their needs as well.

In this case, Terry Gilliam was inspired b %
Woods, called the “NeoMechanical Tower,” which appeared i 3 VN7 caealagpe.
The use of the chair in the context of a new creative product highlights the problens
of appropriation within the culture industry. For Gilluam, the appropraut “'=*d "
attribution, but he scemed quite blind to his appropriation a3 part of the compcity
world of Hollywood film nuking. Woods, the designer of the charr. toak 2 ‘i’_d“"“
view. Woods sees architecture inclf as 3 political act. He anmics that archutecns 2 4

general rule:

an endless simulation of what s already
boundanes, onginahty that can

y 2 drawing af 2 chair design by Lebbeus

innovators, when m actualicy they are nothing

rs of a phynal 1nd socul onder desumed by

hocal authonty and pe

[Blclieve themselves creators, o
more nor less than the executo
those institutions presently holding po

e ]
wwer

hair design could be usad m 12 Monkeys and the

1ng.

i the

Woods had not been asked if his ©

opy T hiy case lughbgh
design went well beyond inspiration copyl [,
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hypocrisy of an industry that appropriates from those places where originality exis
while secking maximal protection for the products that they produce.,

This story suggests that, not only is the culture industry itself heavily reliant on ripping
and remixing, but, ultimately, once caught up within the world of property bound-
aries, things get much more difficult to produce. In onder to protect property, the culre
i!l.du!'l?r}' has created a negative feedback loop where it has become mired in contrace,
lll:tﬂ:lt:lg agreements, and ownership issues. As a result, sampling anything is simply not
an option. | am not particularly sympathetic to those who seck to play both sides and
appropriate when it suits their needs while refusing to allow others to appropriate their
work. For the entertainment industry, the roadblocks to new and creative works of art nuay
become financilly too difficult. For non-corporate artists, the costs of copyright mean
they will look for ways around monopolics—and so, ironically, copyright means many
w_will notuse creative work because of the expense involved. The result for corporate players
is thar itis casier to reproduce within the termitory of the already owned than to make
fnmcthmg new and/or gain the necessary permissions. The result for non-corporate players
is that they cannot atford the licensing costs associated with copyrighted works.

What the culture industry gives us is the endless recycling of wom ideas, the
wkc of the nh{. and a system reliant on the cult of personality instead of origin-
ality. The culture industry mines the surrounding culture for new and vibran ideas. It
produces a system of appropriation without recognizing it as such, as the example of
parkour fmm the last chapter demonstrates. The culture industry produces simulation
and simulation replaces authenticity.

The future of the culture industry is this;

. Pl}r: ;:: u\::r:: ni_' lhtlt culture industry, you can be arrested and prosecuted for taking
- v nﬂ_mn::c,dnn dilc w'mld ul’fh: culture industry, you can be charged with a
industry, f-‘mnmu:m “J:i:“i""grimfnc to your computer. In the world of the culure
world of the culture )'mdm:; I:Ihumnmmt is the primary product to consume. In the
corporations designed to ﬂux;n e agenda for what is considered quality art is st by
$paces not yet commodified mmzu;: Pr-uﬁL In the world of the culture indussry, those
without the circulation of 5i tmr{cd ,ﬁx new ideas because the center cannot hold

o' signs, but this circulation geos stale without constant inpus.

In the world of the culture j
tural preservation are left to ::::lm‘y our cultural heritage and the potential for cul-

that they have no interest in Pmp:?u govemied only by the profic motive, meaning
This is the desert of the req) - the commodities that link us together.”
commodity where we + a0 anid space devoid of freedom. This is culture 3

are th : i
il e . ¢ Pawive recipicnss. It doesn’t mean we cannot be
P ll“'n: Point is enternainment and ¢ e
Y and revolutionay spitic, but it does iy
that will be valued and procei i npose
enternaimment, but receive i :

packa
wordd made posible by pew t::}id Iﬂ:d for s..ﬂc-—dlc opposite of the uscr-genert
concept of the state irself, Ology. It is a surveillance system buile into the

Welcome, as they say, 1

th
landscape within which we € desert of the real, 13,

Currently discy udrillard’s desert of the real is the

13 1ssues of copyright law. The underying
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architecture of the world of copynight is grounded fimily i profis and cultwral
consumption. The products that are created, however, produce the mas consumer
discussed in the previous chapter. While the law is the architecture and the frame, the
average consumer of culture does not even know it exists—they simply enjoy, con-
sume, and are entertained by the culture industry. For the most part, the average
person scems not to notice that they have opted out of culurl producton and
instead sit waiting for the next episode of their favorite television program. For some.
the cage is visible and the inauthenticity of the smubiton apparent, but posuble
altematives seem unimaginable. For sill others, sell-expression ounide the framewaork
of modern consumer culture becomes essential o creating a meaningful life: a good
life—a do it yourself (DIY) life. It may be that authenticity 15 not possible within the

desert of the real—that once signs have been sufficiently delinked from reality, none of

us has sufficient autonomy to live authentically. We are all trapped in this linguage
game and must only think of what might be the next move. However, secking o
construct culture from the bottom up instead of having it served up whole from the
top down is, I would argue, a substantively ditferent cultunal position worth examinmg.
Thus, having established the critique of the culture indusry. it is necesary to step
back and note that lots of creative goods are possible within this commaodified process,
and the vast majority of people are perfectly happy to tumon their televiions and settle
down to warch what is poured out for then. Products of the culture industry can be
highly entertaining, critically intercsting, and worth the price of admisson. Con-
vensely, there is nothing to suggese that creativity produced m the following scenanon
will be superior on every level. The key distinction to make here is in udto produes
and for what purposes, and the manifesation of culture as a consumer pood where
one consumes, instead of culture as 2 partcipatory act, where one produces. ‘
What is the furure of copyright, then, within the context of the desert of the
real—our lives as simulation? [s there 3 way to resist the all
desert of the real? Revolution and politics scemed to have tal
the streers are shot down or diuppeared. Politics msell has become 3 lprl.'t.aflc_
involving much posturing on television but odenvie simply a dimension ol the
hyperreal, Resistance must become active, e as much about building
something new as it is tearing down the old.
Imporaantly, for the world of culture, ressane
instead of more commoditics. However, is it cver powt

desert of the real? There may be no real amswet 10 th :
= . UMY
there is, it must be found outside the boundarics set by the culture indus

-comsuming logic of the
ed. Massey marching m

not reacny

¢ is about creannyg the suthente
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n:.ﬂcctinm. as well as a social consensus about what the past was and mean
I-fmury and tradition. This, indeed, forms a fmmework for personal inte rr:a-
tions and interactions with the present, but not more than thar. 'l“m:l:p th-
!mrdcn of responsibility for inventing meaning and usefulness, through a;in;
is on .c:.ch individual, drawing as he or she might from all available n:mun:nj
This is the essence—and the crisis—of the Post-Modemn condition, the condi-

ton that informs the way people live on the anarchi
: archical landscape i
meaning and voided authoriry ™ wiae

ll:i a lindscape ml"ﬁ-ﬂ-‘ of significance and without clear authority, Woods acknowl-
:E::r'il;t TUE Creane: energies must provide the meaning in the world. It is the
Eugcr wn:?;:_‘:‘“::ﬁ‘:’:" \“? mﬂﬂ_Cl:tim'l existing between the individual and the
mfuo: ;:;:;“E:‘?ﬁr::mbclow, authenticity, opting our, self-expression, the
e i :hn“llu \ property are central to the copyright landscapes in
beease, if Dauldritiard ispc:t. The landscape remains the desert of the real, in pan
Bk KoM oue Bk "Mt:t' we cannot C‘sﬁpn it.. Horkheimer and Adomo
possible to cscape ﬂlll:-dinfm;_qin m’;““bl’hrgd with the hi;fpics and thoughe it was
meaningfully than his alematives. ty, but, 30 years later, his eritique resounds more
&ﬂ . -

st Il:n ::h{ ::0::‘:: :‘?:;‘bfca_““. the very concept of authenticity is a mirage, 2
I i::ulmh on and a ronuntic longing for a past that might
authenticity are possible b:::[,uw :h" prDblmu'uc concept of the authentic, clims of
process of creation. The possibi e "}_Ummml lflf?u authentic world is a bortom-up
culture through an active pani _‘Y:ﬂ lhll'-' authentic is in imagining and connecting 10
that which has already been mnmmd::‘ :“d.lhe R o of e
perperual struggle,” but one that is dﬂ: As Gmlm:r St. John notes, “reclaiming is 2
by the market/saate,”™! “The i gned f“ retemritorialize the “territory captured

reclumers desire to wrese music and dance from the

grip of the transnational musi -
reclumation process as well as the pn. What this last section does is focus on the

govemed by intellectual propeny L

its head 1o facilitate ghart
. : B ‘hl:'u a d“r“
up::rmuluuu_n is P_unil'lc on ; tWay of creating is made possible. Such an
than dT:: fm d B3 open revolution begi tarting assumptions is cmhnc:d.”
ound at the heare of gy iare us from a different set of assumptions
= - Fist, in an open revolution it is
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understood that copyright can hann the creative process as much av help at and
should not be treated as the only mechanism for ficiliating creation. Second, 3 more
flexible systeim to protect creative work is necesary. Third, creanve Libor has 2 swcul
component where we all rely upon the work of others, and thus the benetits of
creative work should also have a social component and be more freely shured. It is often
forgotten that the “value” of something cultural is in its circulanon. A book, for example,
is written to be read by othen—an activity not well suited to property nghs, gpven
that, as we criminalize the act of reading, or lstening, or viewing, we limit the very idea
upon which these methods of communication rest. Author Paulo Coclho perhaps descnbes
it best when he explains why he posts his books free online. He sates, “suddenly ... |
could talk to people, who, by nature of having read my works, undentand my soul.”™ "
The social nature of this type of communication is mennsic © why we create,
Finally, it should not come as a surpse that people will create without 2 strong
copyright framework, or without recounc © copynght at all. William Patry notes
that prior to the change in the law which automaneally copyrighted everything fixed
in a tangible form, very few people bothered to register their work with the copy-
right office and even fewer renewed the copyrighs.®® Bl Ivey argues that three
conditions need to be present for arists to contribute creatively to society:

nality; artists need to be able to find
lex arts system. Second, they need
problem wiving, and respeet m the
n 2 creanive hife. Thind, annts must
k of contemporancs as well 11

First, conditions must be conducive to onig
2 way to enter and function in our comp
respect for their idcas and their approach to
form of sufficient compensation to maineai
be fice to draw on—to synthesize—the wor
creativity from the past.™"
What Ivey argues apainst is strong and “heavy” cupynglu protection. Whllc.num_,'
policy makers begin from the assumption that intellectual property is essentual for the
creative process, a ditferent type of world is created if one sarn from the asumprion
that copyright can actually harm the creative process. _

If escape from the hyperreal is impossible, what are the options lor
meaningful life in the desert of the real? There nay be a vanety of ways to mferact
with the hyperreal. One can embrace it, resist it, be ignorant © IS
heart of what | want to accomplish in this chapter is to pomt 0 the spaces ot pow-
bility when creativity is unleashed from a property nghts, commuodiry-dnven discoune.
People pushing the edges of creativity from this radica
L i 1
i e o iy 2 T L
the word where music is made, not art 1 the ¢ it
between individuals; where artises unde s _
that makes it are, not its creation. This is an m’“"‘u“l““ ‘“ i

2 i A J share, it bev
a desire to communicate, remake, 3pproprIe: o .]. anmuey thas we all

Richard Shenwin, in his book Hhen the (L.
enchantment and that part of hunan creanyy
beyond the wortld of reason. As he puts 1t
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The extent of our need dictates our willingness to yield to the spell of belief
just as the extent of our fear of deceit dictates the speed with which diwu:
chantement, detached irony, and passive resignation will soon follow. The magie
!:o\\':r (or cros or seducton) of words and images remains, but we are
increasingly ill-disposed to risk yielding to its call. This is how it is in a cultuge
of superficial stimulation and simulation. The quick enchantments and meager
P.:)‘olﬁ that they allow require the rapidity and constancy of information and
image flow to stand in for (perhaps to divert us from) the depth and stability of
+ meaning that the culture lacks. For without the means of experiencing more
profound enchanmients, without communal rituals and social dramas dhrough
whi-ch the culture’s deepest beliefs and values may be brought to life and col-
Iccu\-:]}: reenacted, those beliefs ultimately lose their meaning and die. And at
that point we will have become what mass commercial communication prc-

tices ; i
tices encourage us o be: scattered impulses alers to each moment's promise of
immediate gratification.”

:F: ':: :i:::,n.df‘: fu;hcr We move iko ‘!_“' hyperreal, the less authentic is our abiliry
onscreen m“w":::ﬂ sanied w:dd'“ “Passively F"I‘cl'irﬂl:ing life as an extension of
Culktural creativi thy mfam 1at .sclf:nd social reality suffer a loss of meaning.™
In the wod:m.ﬁ;:cdu;‘u“ cz}nnm“g to the possibility of enchantment.

tions, they create meani n" ':imm'“ of the commodity, people create connec-
Ivey notes, “the right tmb' - 'd-'lc)'.sh'a'rc x “fhh others. We should have, as Bil
S whu an artistic ht;c; meaning not one where entertainment i
:hbonﬁn;; oh the “m ‘:;1@!:. Cu!tun: is a gift cconomy and it is worth
work on the gift “Plﬂm:: 5 ule gift for this pipeiieio make sense. Lewis Hyde's
hivon RS, (o6b: shaesd mental to undm_t;ndmg the altemative to a commodity-

e y embraced and lived by many). To Hyde, “gifts are best

described ... as anarchi

their ﬁmﬂxﬁ::x differ i Exﬁm The connections, the ‘contracts,’ established by
centralized power and ::p_dn from Lhe.:ics that bind in groups nrg.miz:d ghmugl'l
commercial. A different wi authority.™ Gifts create bonds that transcend the

gifﬂmndm d?:;l the uch;?gi :?:Zl:::ﬁi‘i::‘ﬁhbﬁdwd through the exchange of

e uwe o e m _ .

gift solidifies Pmﬁ :l‘::li:my.- while Cmﬂ'Bmg from a non-capitalist past where the

between art as a commod; :u.: '-"Pﬂnall;: relevant to the world of art. The tension

and of course is not m!}' ::“ art as a gift is central to the modem copyright Wik

potential for circulation |d -ﬂr -H?vl.lr. unbncing art as commodity destroys the
and gifk giving that is central to the artistic process:

The hore we al), y ;
ow such commodity art to define and control our gifts, ¢

lews Pﬁﬂi we will
b ST

of ant is 3 gify ﬂcluef‘::zz individuals and as o socicty. The true commene
- terms we shall be e t:: where that commerce can proceed on its own

it whose fentility is pot l;;ﬁ-uiu ﬂ.rm-ﬁ exchange: in this case, to a creative
the mark of a) crotic excl usted in usc, 10 the sense of plentitude which 8
lange, to a storchouse of works that can serve 3
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agents of transfonmarion, and to a sense of an mhubimable world—an awarenew,
that is, of our solidarity with whatever we take 1o be the source of our yfts, be
it the community or the race, nature, or the gods. But none of these tnts will
come to use where we have converted our ars to pure commercul enterprses.

The gift is central to social cohesion, and it is possible w create communicy around
commercial products; the law’s job i to interfere to stop that socual connection, The
gift exists in its circulaton, as Hyde notes, “the gift s propery that pershes™:*!
however, the gift is alive in its flow berween people and inspires new layers of crea-
tivity. The idea of the gift has been overwhelmed by commercul culture, and the
predominant narmative that people will only create if they are rewanded monetanly
blinds us to the possibility of the gift.

Hyde is not ignorant to the necessitics of the nurket in moderniry. After all, one must
live within a market econonty. However, while he acknow ledges that the armse will move
between the market and the gift economy, it i vial that there remains a “protected
gift-sphere™ where art can be produced without the impoung lagie of market farces. %
To continue to develop arx as a gift, recognize that it s produced even when the
possibility of payment is absent, allows art to give the world it grearest achieveinent—
hat commercialism cannot reproduce. [t allows
The world devoid of the inner lite of the it
t many seck

the development of an inner richness ¢
for the re-enchantment of the world.
often associated with modem capitalism, is the world of inauthenticiry tha
to escape. The world of the gift, however, looks and feels mdically ditferent.

Here is what it looks like:

limagine a scene—thousands of people in the desent dancing W music mixed by 3
DJ from a multitude of sources, none of which is appropriately hicensed. The music cbbs
and flows, peaks in a bunt of flames and then subsides. Everyone here has exphatly
rejected, at least for the moment, the culrure industry and instead has engaged m
whatever form of radical sclf-expression best suits their current inferess.

The sound system, the music, the DJs, and the stage are all gi@. brought to the
desert for a single weck at the expense of the giver. This is Buming Man and one
stall slice of what happens there—mve culture. While some might disus Burmng Man
and rave as narcissism, hedonism, or an irrelevant countercultural expresuon with no
lasting impact, to discount Buming Man is to avoid considering the radical cﬂ.m'
through which the event is organized and the nodul connection it has wath other like-
minded events around the world. Buming Man : -
way of being, a fragile and temporary plice that is 3 »protected gitt-sphere. _

That it is allowed to exisg atall within contemponry sote pracuces i atunphing. Line
aspect that is part of Buming Man (and there arc many divene npecty l;‘di.i::";“:
ﬁ‘-ﬂivﬂ) is rave culture. Rave lso transcends what happens ata sngle event and de
type of dance culrure that has evolved over the decades ur i ctfort ﬂ'.t.;ljul |:T
and avoid commercialization. To guote ON i AN OIEENET

creates the space tor an altermative

authenman

e ntemet sournce O

puapes. v n retroiuent,

f these tWo contradictory
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dystopia of Blade Runner's Los Angeles, 2019, and backward, to the psychedelic

utopia of the *Summer of Love'.¥®

What happens in most strands of rave culture that have not yet been co-apred by the
market is to provide a distinctly anti-capitalist approach to culture and music. The
music of rave culture is techno—to continue:

Techno is the end of nawnl law of pop music: the end of hannony, of
melodic development, of album-oriented marketing, of live performance in the
“classic rock" sense. Techno signals the death of the song, to be replaced by the
Emmol\r:d, infinite track. It is the death of the star, of message, of meaning, It
is a revolutionary concept, but a recording company’s nightmare, ...

The genre is also anti-capitlist at the same time. Dozens of 12-inch singles
are released every week, but few of the producers or musicians—there is
usually no band—use the same name twice; they form short partmerhips,
release a couple of tracks and move on. None scem worried about fame or
forune; the ‘image’ of the music is transported directly from composer to
consumier, without any interfering middleman.®

Rl::: m;mm is on the margins—raves have no permanent home, but pop up in one
f,{whmm.m«g: :?1: next. Raves are liminal spaces—as a break from the drudgery
&mn;ho;rhmh dbv:;m :Tl}cy also have mansnational appeal, locating themselves
akanky i]nr:d;l:n:l “m'u-!lzcd and developing world. In the process, culture s
paricipate- i ddie coex u:o "w‘; 'mf’“f‘md)" meaning is made from the bottom up. All
ture's emergence was so :Llllwﬁl'c dancers, the DJs, the music. Rave cul-
world sought to regulate and tening to the social order that countrics throughout the
law secks to ban them, th Nn!:lm- illegal the rave throughout the 1990s. While the
is disrupted in favor of ¢l X g mh_““l space where top-down cultural creation
: : 1e radically participatory,

Despite their shor-term nature
lighﬂlolheﬂnmnf: ..w'
develop, explore and define mﬂ"
copyright Law in sight where cu
rapidly, and is based too f-‘l(m:ly
that these connections make )

these temporary autonomous zones are essential
unmoored from capitlist interests and set frec ©
““B-f’ The interesting thing is—there isn't really 3
hure is created on the margins, Culture evolves 100
on the exchange between people and the community
future there s for copyrigl ":Pk'y ‘]“ I_JW. All of this makes one wonder whit
designed to create ; gﬁ.llw o creanvity comes from the bowom up and 8
o and e i, Hre, e s e 27 e viewed
Id:;u from people to people i mnﬁm for copyright is minimal, but the spread of
L 18 impormant 1o :
ity change oF attitude that comes with the DIY culure of
T 15 put D .ﬁsmiua out how to resist capitalism, €
ary power,* The awitude that emers®
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alogether. The rave is an undisciplined space and ouside the contml of temtorul
regulation. Etforts to reign in this space abound as the market seeks to commodity m
popularity and the state secks to manage i existence.

The artitude of creativity from the bottom up, not as 2 fonm of resistance but of
producing something authentic is exemplified by thoswe whom Anthony 1)’Andrea
calls expressive expatriates or global nomads.*” While much of this book has deale
with the flow of commadities and culture, it is the vector of people that remakes and
makes culture. Cultural change occurs when people from duferent cultures interact,
share ideas, and bring home new ways of thinking and doing things. Often the global
nomad eschews the idea of home entirely and leaves to never retum. Global nomads
create the authentic and in the process develop new permutations of commuinry,
finding the culture on the margins of capitalisn not fully entrenched by the market,
and they develop the promise of cultural miscegenation in the land of the naton-sace.

The expressive expatriate escapes consumer hife and expresses cultural divient by
oftne moving both intellectually and physically to the mangns. As D'Andrea notey:

While consumer socicties, according to expatriates and marketing analysis alike,
appear to be blindly marching toward the abyss of spintual void, cultural dis-

sent in the West often manifests isclf in the will to escape toward marginal

positions and locations. The margn seems 10 provide some favorable condi-
of altermartive lifestyles that artempt 1o mteprate

tions for the experimentation '
t are deemed more meamngtul

labor, leisure and spirituality in ways tha
; £)
according to those who evade the center.

tive diasport based upon =counter-hegemaonic pric-

These expatriates constitute a e
ts populitons helps 1o

tice and lifestyle.”' While the state’s interest i terntoralizing 1
bind them to the nation-state and stabilizes the punagement of the populaton, the
efforts of the expressive expatriate disrupt these boundaries by waorking .nrm_md the
state to live on the mangins and produce an aesthetic hfe. le llimugh. an cthio-
graphy of hyper-mobile formations” that we cn see the ?m“h'hw ot e null\:rh'
the efforts to manage popubations (biopower).>* This is 2 life that lu:.irrlln"nuldx r;:
native modemitics that place as centmal the possibility of “nnm{du spanualiny ™ and 4 |.I
based on art and personal connections, and ouside the grasp of parernal and conumeno
culture ™

This means creating new
found to live a non-commodified existenc
mercialized and draws in those who consuiie instead
B e will mow o aei) werk 2% s e hqi::l:mm the tooh of
expatriates seck to opt out of global cu -
modemity to structure a new way of
staying on the edge—ir must consantly mov
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areas on the mangns where sutficient treedom can be

¢. Once the terman become o
aulture, the expronin e

wam. Exprewine

vom-

of create

lural convergence while
life. They abo e €
e o keep ahead ot con

he pml‘lcm with

mianliicanen 1l

| call pemipuran Jutme

Fuaaeann wb e, RTINS

ey - ¥ [P a—




232 Copyright landscapes and the future of creativity

and placing the purchasing of goods within a context of environmental sensitivity and
human-based economics.®* They seck out spaces where they can create culture from
the bottom up. This type of cultural exchange has limited access to copyright or
interest in this type of legal protection. Furthermore, people functioning in cultrl
creation from the bottom up cannot afford to hire the lawyers that would be neces-
sary to assert such rights even if they sought to protect them. They try to live within
the protected gift sphere, making money in order to survive, but displacing the
pnhw?y to consumer desire inherent in the neo-liberal state, While expressive
expatriates and rave culture point to the fluidity of the creative sphere and the tem-
pom? nature of its being, it is Buming Man that helps us see one possible way that
copyright and creation from the bottom up interact.

To enter the world of Buming Man is to enter a gift economy based upon art and
cultural production. Buming Man is a weck-long event that takes place in the deser
qun-?da.” It is a "radical experiment in self-expression,” where each participant is
rupnnut.zl.c for his or her own food, water, and enterainment, However, given this
rr::;agmun |:.|i' scl:-suﬂicimcy. the economy of Buming Man, which has mumed into

Nu{:h ;;y;::u uh :::u’:::! -:!'I.[Kl}—lﬁu.(}(}{l people, functions as a gift economy.
e e ?1 o fc:;f:l::, ice :md.cuﬁ'.cr. and lhl:: proceeds of these go 10 .Ioal
B i mmunity gift everything to cf::ch uth:r.‘lmllm.iuﬂ
exist, where camps create el.g: - “:.ha B s gifis, Luger inalsos

Bueryihing ks v ety Eﬂml strucmn.:s: muu!:. bars, workshops, and costumes.
i uppo-'m\:;‘f}onc participates in the c_n:ntion of this culrure and
S Bt bl d“!:'oulo express .d:crrfsd\-u in whatever manner they

owing insights into Buming Man:

E:hem‘ﬁc:nn:‘ m;f Buming Man is not what it is now bur what it suggess
of being, a kind of n:j:.i'm a new cultural form but the possibility of a new way
sibility for communi lh:?mm toward experience that maintains respan-
and “‘nﬂ'nmutinnm:;d cm::l Openness means no closure, perpetual process
states. Every uuun; bec ring Pf“d“* contraction, and uncomfortable
ormes synchronistic, every contact a contact high.**

It is the openness of Bum;
for a future without the

u“mingmkim
derland, Mardi G

;Bml:::n. its very framework thar gives it the radical potential
mts we phce on culture and being today. Asa result,

Be anarchist concoct :
ms, a DIY ane I:ti\-.nl m':'uu of the Road \:Varrin:jr. Alice in Won-

c

Manp:.i;“l.:;m zi‘-rmt bamboo windmill was one of the

There is 3 yer- i ;

nfﬁ:mg. and Buming M:: :‘:; ¥ ,'I“' may prove to be of some $8°

ety ﬁtlul.ami’lk‘mdc It is 05 to its center, It often manifests isclf 3

individual antiy 34 4 : h'l' movement away from a dialogue berween 31
Yophisticated audience, and towards collaboration
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amongst a big, wild, free and diverse community, It s 2 movement away from
galleries, schools and other insututions and towands an ant produced m and for
casual groups of participants, more akin to clans and mbes, based on aesthene
affinities and bonds of friendship. It is 3 movement away trom static gallery an
and formal theater and towards site-specific, ume-speafic istallicion and per-
formance. It is a rejection of spoon-fed corporate culture and an affinnanon of
the homemade, the idiosyncratic, the penonal. feis profoundly democratic. It 1s
radically inclusive, it is a difficult challenge, and it is beckoning.*’

Buming Man is a space that has created its own culture, has its own newspaper, has
its own “altemnative™ newspaper, has civic structures, has rituals, and even has iy own
licensing agreemient. It is the case that copyright plys a role here,
A different balance has been struck that allows for flow—the reasons for the licenung,
and the Alows of creative work emerging in this space, are subsaantially ditferent than
what comes out of the mainstream culture industry.
Much like David Bollier's concept of “property on the 0
incorporated a copyright licensing agreement to protect ¢
Their intent is anti-consumeristic and thus they use copynight to resist the comumo-
dification of what they understand to be an imporaant form of individual/communiry
self-expression. According to their FAQs regarding the registranon of any camera that

can take video images:

but a linuted one.

utside,”" Burning Man has
he participants and arnsts.

What's with this? Why register cameras at Buming Mm?l
1. To protect Buming Man. Nobody wants to sce Buming Manona Nike ad.
2. To protect our privacy. This is not Spring Break * Fort Laudendale. l\!ml(

of us come to Buming Man 1o enjoy and explore freedoms that we don't

experience elsewhere, We choose to express aupelves 13 we please, 10 dm.\ or

undress as we please. This is a form of radical self-expresion. The wwe » do

you want sonie pm:cu:ion from having your image c:_p]m::d by pon

Unlike the rese of us, pomographers don't d:l “Pﬁ],:c t:::).n P
3. To protect arises’ nghts. Armygs necd pr

exploitation of their work by third parues.

graphen.

The FAQs go on to answer the question:
; 2]
i i ial v2 [ change my pund and want &
What if I'm nuking a commercial video, or
footage?
Commerce isn't evil; artists have
tuming Buming Man into a conuno
purpose, you do so only if you recel

for your proposed project.””

serr work—but we uppese
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autonomous zone that is Buming Man. As such, it serves as an interesting example of
the future of copyright—a limited future; one where copyright law itself can have 3
function, but that function has nothing to do with creativity. Rather it serves 1o
protect creativity from the exploitation that inevitably follows.

Nort everyone sces the agreement regarding film and video as protecting a culture
by using the law as a barrier to outside commercial exploitation. Just prior to the 2009
Buming Man event, the Electronic Frontier Foundation (EFF) eriticized the policy a5
a misuse of the Diginl Millennium Copyright Act (DMCA) and, even worse, at odds
with the otherwise anti-property and free culture of Buming Man itself” To the
Buming Man saff, the debate must be more nuanced than the EFF has suggested.
For example, when an entity called Voyeur Video took unauthorized footage at
Buming Man of nude participants and sold them commercially, Buming Man was
able to successfully litigate 10 defend the privacy of their participants, the stated goal
of their licensing agreement.®! They would not have been able to do so but for their
licensing agreement. :

While .Buming Man has an interest in protecting their event from unauthorized
commercialization and the privacy of their participants from becoming the subjecs of
pomography, they are clear in their respect for comments and criticism about the
event, the opportunity to post all things about Buming Man in any number of dif-
!'r.:rh?:uf;:rum and the plm‘ibility of posting personal pictures on websites. Anyone
WD s ever E“"E‘E'd Buming Man knows that there are plenty of photos out there of
i’:::::l;‘““i: su?'g:sung that 0"_‘13' loose enforcement of the copyright terms are used.
DMCA“I;:::ILI:::?]': Buming Man, using Ih(‘:' notice and rkedown powers of the
0 e u“:\:" ’f;l’ several pom sites ﬁ'l'ﬂlt‘l using images from Buming
remain inside the gift -e:nno: Tmmm il arl:uuc. c!f'ur.ts, the goul liere B 6

ke e et n:."::m away from commercialization. _

nercial aspects of the Buming Man policy:

we' : s '
Ptte:n:lmin:;m . l:an d in [sic] preventing participants from sharing their
nﬂﬂcmmncrgnlw “ ons of the event on third party sharing sites in 2
and * manner, 50 long as they observe the concerns about privacy

commercialism, We're delighted to see and

i i le sharing videos, storics,
pictures on our offi . peop B y:starics, 3¢
YouTube, Vimeo, Zﬁ.iﬂhﬂk Page, and we know that it, along with Flickr,

imagery in the digita] age :’;:’:“m‘:c of the way many of us share perso
get in the way of that hnd uf ¥i we'd rather gouge out our own eyes ‘h’"
why we've engapged with Pﬁﬂ;!lml expression in our community. That®
continue exploring and n_dg‘:‘p‘ ike thc EFF and Creative Commons o
lectual property jeself, In fict guuur .I'o”'a“ to reflect the evolution of intcl-
' + Buming Man's lead attomey on intelle

I:t;: ;: 3"' = i General Counsel—and he wrote the
eir L?hmy objects in the post, bur she unforcunately
befm}mmbemhebi Ongoing convenation Bohind the: scenes has, e

TMESEE B‘"‘“"E Map,®3 the nexe step in evolving the Iiccnsil'lk’.ﬂr
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The debate of coune did not end with this dulogue and discussion, bur -« does
hig]l]ight that even the most gift-centered space must deal with the rvages of a
property system designed to destroy it ethic.

Buming Man is Do It Younclf Culture—builing from the botom up. The wave
of “amareurs” making movies, music, interesting bits, news, stonies, and everything
clie has always been there—underground newspapers, zines, photos, thas is the culture
that is vibrant, alive, and communicated. As described in the Lt chaprer, the DIY of
culture from the bottam up is being tenmed “wser-generated content.” This can be
dizzying since the content is unfiltered and overwhelming, and much of it 1s probably
junk. What these etforts point o, however, is that the concepe of gving v key here,
not the concept of owning. This is the parallel future of copynght outside the
boundaries of the law.

Economists can't explain how it even exists,

The future of copyright in the land of remixing, and liminal spaces, and pirate
utopias, is no future for copyright at all. However, it almost scens incvitable that
even the most radical of cultures is appropriated by the culture industry, breaks down
over ime, or becomes part of the next advertisement for the greatest commercul
product ever. For example, Absolute Vodka has recently produced an ad clearly
inspired by Buming Man. If we are all always ripping. buming, and renuxing, then
the flows are inevitable. They go both ways, it is just that muany seek to satle the How
because they scem incapable of seeing the full Lindscape.

Conclusion

How to put the final brushstrokes on my many different Lindscapes? I one nclni-n 1o
escape the drudgery of everyday life, of mechanized and alienated Libor, of social
confonmity, then what options exist? Ultimately,
uncommodified when post-industrial capitalism has tumed the ex
intangibles into the next form of prvate property? I've mried to do 3 couple things
this chapter. First, to follow the trends that structure contemporry cupfn,.-,iu Law
towards the likely furure it ercates. Sccond, to think about the Iumrr. of creatvity
and the possibility of creative futures not bound by property ngh_u. Ive mup.hlt w0
paint landscapes, o evoke some emotion, in my armcubinon of the tuture. h: 1:
unclear if any of these futures sands alone: the culture mdu_\:ry needs mll.l-l:t Im-.;,
authentic to poach from and remake into property, and they will look \\'Fmrt-\ l-T ]r 1¢ \-
can find it. Marginal cultures cannot esaape the pervasive lll!..lgl:ll')' -..ﬂ rhml nI: ﬂj}'.l'
industry, Buming Man may be something ditferent, but even it sutfers trom the Linge

frame that it secks to actively help rephice. As Cardsson notes:
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people, sharing a collective cuphoria produced by artistic and technological
self-activity. At Buming Man there is a taste of such a post-cconomic life, even
if the sour aroma of the cash nexus is barely hidden beneath the play.™

If one seeks to opt out, to create a parallel and do ir yousself culture, it is clea ;
all stil.l.swim within the hyperreal and only so much m[{c is possible, Tli:r;r\i‘:iitl:
that this chapter endarses is not a reaction to dominant culture, but simply an active
creation I.hflt leaves the dominant culture behind and ignores copyright to do so
Hn“‘t\“f‘r.-lt is mostly the case that truly creative acts will ultimately be subject ta.
appropriation, as was the case with rave culture,

And thc-qtlc continues. Open systems must deal with abuse and the ineviable
u:ml'nr.:mnnn from the margin to the center. Closed systems protected by copyright
may thmk thq{ can guard their “property,” but, as the thriving world of fan fiction
'm?:’r:. umn.g:hlc worlds n:n-d to flow—they become reclaimed, The key to the future
:1 . ﬂ;r:::mnl; l.ch l'i..1mn: is not ‘mhlc or sct, but evolving and shifting. Resistance
R :; D‘::MM:-‘M-O“M the bm{udari:s of law. Graham St. John in his
g e Igh!lglm the ways in which rave and dance culwres can

crent types of resistance that should not be discounted. He states:

Thireimt:luuhlc is that rflul-rimdinom actions rooted in artistic, anarchist, and
:zhm g:::;ull:;“:h‘:m :‘““iahli' be m'c:ilcd_ns failures, ineffectual and fusile
hyper-liminal and m“idl;mmn . L‘Om'cm?o:ul wm.m()ﬁd .puﬁﬁa' Al

: world of hedonists, anarchists, artists, travelen,
exiles, queens, pirates, hackens, visionaries, and other protagonists may be lost 1

the fmmework which primari ; 0
solutions,®® which primarily or solely desires “representational” and “striatic

Sf’: ultimately, to focus on those creatin
mon- of what is possible. Such 2 fiy
copyright at all. If there is a future
future may be able to use some ’
really needs is for more active

g meaning is to create a radically ditferent
sture does not demonstrate a significant need for
It 15 2 protective role, not an ownership role. The
W amount of copyright, but what the fure
nP":;ln!‘lﬂu in the creative process to become engaged:
The end impact of Buming M s g sy
consuimer society and the possibil; K0y ’“:“!’IY the enjoyment of a weck outside of
but the transformative o . *Y %0 participate in a gif economy for a momen®
ect that this process can have once we rerum to Whit

world,
e BneI; erson noted in the “afterbum” analysis:

annually pumps 3y of things, is like 2 heare, Steadily beating. i
vists . Steadily beating
world, Having changed mm,,,dm“gy back inte whar is called the defult
othens, we now think thar it ves and having helped to change the lives ©
cvery day b time 1o change the world that we must live it
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To the degree that this chaper is a rallying ery—figure out what self-expression means
to you, stop worrying about property righu, and gift your ingenuity to the world
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